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PLAINTIFFS-APPELLANTS NOTICE OF INTENT DID NOT TOLL THE
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EVEN IF PLAINTIFFS-APPELLANTS' NOTICE OF INTENT DID TOLL THE
APPLICABLE STATUTE OF LIMITATIONS PERIOD, THEIR COMPLAINT

THE COURT OF APPEALS PROPERLY CONCLUDED THAT PLAINTIFFS-
APPELLANTS’ SERVICE OF THE NOTICE OF INTENT WAS UNTIMELY
AND DID NOT PROVIDE A TOLLING OF THE STATUTE OF LIMITATIONS

7
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Untimely Suit 183 Days Thereafter. 12
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.  STATEMENT OF JURISDICTION

Defendants-Appellees do not contest that Plaintiff-Appellants’ Application for
Leave was timely and thus, procedurally, jurisdiction is appropriate. However, as set forth
in Greét Lakes Really Corp v Peters, 336 Mich 325, 328-329 (1963), the criteria for
granting leave to appeal to the Michigan Supreme Court includes whether a case
presents an "issue[of] significant public interest” or “involves legal principles of major
significance to the state's jurisprudence"). Even assuming that Plaintiffs-Appellants
Notice of Intent (NOI} was timely to toll the applicable statute of limitations, which it was
not, and the document provided 182 days of tolling of the statute of limitations, Plaintiffs-
Appellants’ claim is/fwas stilf untimely. Thus, Defendants-Appellants dispute that such
arguments and issues set forth within Plaintiffs-Appellants’ Brief on Appeal, aithough
undeniably pertinent to the Haksluotos, give rise to the level of issues of public interest or

issues involving legal principles of major significance warranting a substantive review.
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STATEMENT OF QUESTIONS PRESENTED

. WHETHER PLAINTIFFS-APPELLANTS NOTICE OF INTENT SERVED ON THE
LAST DAY OF THE STATUTE OF LIMITATIONS PERIOD PROVIDES A
TOLLING OF THE TWO-YEAR MEDICAL MALPRACTICE STATUTE OF

LIMITATIONS? _
Defendants-Appellees say:
PIaintiffs-AppeiIants says:
Trial Court says:

Appeltate Court says:

Supreme Court should say:;

. WHETHER EVEN ASSUMING PLAINTIFFS-APPELLANTS' NOTICE OF INTENT
WAS TIMELY SERVED AND TOLLING OF THE CLAIM APPLIED, WAS THEIR
MEDICAL MALPRACTICE CASE FILED 183 DAYS AFTER THE TWO-YEAR

LIMITATIONS DATE UNTIMELY?
Defendants-Appetlees say:
Plaintiffs-Appellants says:
Trial Court says:

Appellate Court says:

Supreme Court should say:

ilYeS)!
“Noil
“NO"
ilYeS”

l(YeS”
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V.  STATEMENT OF FACTS PERTINENT TO THE SUBSTANGE OF PLAINTIFFS-

APPELLANTS’ COMPLAINT

Plaintiffs-Appellants’ Complaint alleges that on December 26, 2011, Plaintiff-
Appellant Jeffrey Haksluoto presented to the emergency room at Defendant-Appellee
Mount Clemens Regfonal Medical Center (hereafter MCRMC) n/k/a McLaren Macomb.
(Appx. 1‘b-20b). During that visit he underwent a computerized tomography (CT study)
that was interpreted by Defendant-Appellee Dr. Eli Shapiro, a radiologist.‘I (Defendants’
Motion for Summary Disposition attached as Exhibit 3, Appx. 40b-81b, Plaintiffs’
Complaint, Exhibit 3, Tab B, Appx. 1b-20b). Plaintiffs-Appellants allege that Dr. Shapiro
misread the CT study on December 26, 2011, and claim that this resulted in damages to
the Plaintiffs-Appellants. (Appx. 1b-20b) Jeffrey Haksluoto’s wife, Carol Haksluoto,

alleged that she sustained damages as well (loss of consortium). (Appx. 12b-13b)

VI. STATEMENT OF PROCEDURAL HISTORY RELEVANT TO THIS APPEAL

The dates pertinent to this appeal are not in dispute. Plaintiffs-Appellants’ alleged

claim accrued on December 26, 2011, which is the date on which the CT was allegedly

misread by Defendant-Appellee Dr. Shapiro. (Appx. 1b-20b) The Plaintiffs-Appellants’
claim for medical malpractice, absent any tolling, is subject to the two-year limitations
period applicable to a medical rﬁalpractice action. MCL 600.5805(6). Jeffrey and Carol
Haksluoto, through Counsel, served their untimely Notice of Intent (NOI) on Thursday,

December 26, 2013. (Defendants’ Motion for Summary Disposition, Exhibit 3, Tab A,

Appx. 21b-39b). Accordingly, Plaintiffs-Appellants failed to provide timely notice to the

' At the time of the alleged malpractice, Defendant-Appellant Shapiro was associated with
Defendant-Appellant General Radiology Associates, P.C.
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Defendants-Appellees in accordance with MCL 600.5838a, MCL 600.5856, MCL

600.2912b, MCR 1.108.
Even assuming that Plaintiffs-Appellants’ NOI was timely served on December 26,

2013, Plaintiffs-Appellants’ Complaint is sfill untimely as it was filed one hundred and

eighty-three (183) days after the NOI was served, on June 27, 2014. (Exhibit 3, Tab B,
Appx. 40b-91b). Even setting aside the well-reasoned Michigan Court of Appeals
analysis and holding that Plaintiffs-Appellants’ NOI did not provide timely notice of the
pending claim; because June 27, 2014, fell 183 days after December 26, 2013,

Defendants-Appellees moved for summary disposition pursuant to MCR 2.116(C)(7).
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(Exhibit 3, Appx. 40b-91b); see also Exhibit 4: Plaintiffs’ Response to Defendants’
Motion for Summary Disposition, Appx. 92b-103b; Exhibit 5. Defendants’ Reply to
Plaintiffs’ Response to Defendants’ Mation for Summary Disposition, Defendants’ Motion
for Summary Disposition, Appx.104b-119b). In response thereto, Plaintiffs-Appellants
argued that tolling began the moment of mailing, preserving that additional day to file suit
after the 182™ day expired. (Exhibit 4, Plaintiff's Response to Defendants’ Motion for
Summary Disposition, Appx, 92b-103b).

Oral argument was heard before the Macomb County Circuit Court on August 11,
2014, at which time Defendants-Appellees’ dispositive motion was taken under
advisement by the Honorable Peter Maceroni. (Exhibit 2, Macomb County Docket
Information, Appx. 120b, Transcript of Oral Argument 160b-176b). At the request of the
Court, Defendants-Appeliees submitted a Supplemental Brief addressing case law that
Plaintiffs-Appellants’ Counsel first cited at the August 11, 2014, oral argument. (Exhibit

6, Appx. 123b-131b). Counsel for Plaintiffs-Appellants then contacted the Court, resulting
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in the filing of a Supplemental Response to Defendants-Appellees’ Court-ordered brief.
(Exhibit 7, Appx. 132b-138b).

The Trial Court then entered an Opinion and Order denying Defendants-Appellees’
Motion for Summary Disposition. (Exhibit 1, Appx. 139b-145b). In denying Defendants-
Appellees’ Motion for Summary Disposition, the Trial Court erroneously accepted
Plaintiffs-Appellants’ argument that a NOI served on the last day of the two-year statute
of limitations for malpractice cases preserves an additional full day to file suit after the
182-day tolling period expires, which grants Plaintiffs-Appellants 183 days to file a
medical malpractice claim. {(/d.)

Defendants-Appellees filed an Application for Leave to the Michigan Court of
Appeals on October 3, 2014, seeking review of the question of whether a tolied medical
malpractice case filed 183 days after the two-year limitations date is timely. (Appx. 32a,
Michigan Court of Appeals Docket Sheet, 146b) Plaintiffs-Appellants opposed the
Application. (Appx. 94a). The Court of Appeals granted leave on December 3, 2014,
limited to the issue of the timeliness of Plaintiffs-Appellants’ case. (Appx. 150b) On
February 18, 2016, the Court of Appeals reversed the Circuit Court and remanded for
entry of an Order granting summary disposition in favor of Defendants-Appellees, holding
that Plaintiffs’ service of the NOI was not timely and thus did not toll the statutory period
of limitations. (Appx. 157b). The Court of Appeals held that pursuant to MCR 1.108(1),
the 182-day notice period did not begin until December 27, 2013, and, as a result, the
NOI did not toll the statute of limitations as provided under MCL 600.5856(c). (Appx. 155b-

157b). Thus, Plaintiffs-Appellants’ Complaint was appropriately time-barred. Haksluoto v

Mt. Clemens Regional Medical Center, 314 Mich App 424 (2016), Appx., 151b-157h.
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On March 8, 2016, Plaintiffs-Appellants moved for reconsideration of the Court of
Appeals Opinion. (Appx. 148b). On April 4, 2016, the Court of Appeals properly denied
Plaintiffs-Appellants’ Motion for Reconsideration. Haksluoto v Mt. Clemens, unpublished
order of the Court of Appeals, entered April 4, 2016. (Appx. 148b, 158b).

Plaintiffs-Appellants submitted an Application for Leave to Appeal to this
Honorable Court on February 18, 2016. (Appx. 149b). This Honorable Court granted
such an Application for Leave to determine/analyze, among other issues, 1) whether a
Notice of Intent under MCL 600.2612b that is mailed on what would otherwise be the last
day of limitations period of MCL 600.5856(6) tolls the statute of limitations as provided by
MCL 600.5856(c); and 2) if the limitations period was tolled in this case, whether the
Plaintiffs were required to file on the 182" day or the notice period of the day after the
182M day in order for their Complaint to be timely. (Appx. 159b).

VI. DEFENDANTS-APPELLEES’ SHORT ANSWER/RESPONSE

R PLAINTIFFS-APPELLANTS’ NOTICE OF INTENT DID NOT TOLL THE
APPLICABLE STATUTE OF LIMITATIONS PERIOD.

Plaintiffs-Appellants did not serve a timely NOI to provide the Defendants in this

:matter notice of a pending claim pursuant to a plain reading of MCR 1.108(1), MCL

600.2912b and MCL 600.5856(c). As properly espoused by the Court of Appeals,
Plaintiffs-Appellants’ claim accrued on December 26, 2011. (Appx.155b).  Plaintiffs-
Appellants did not serve a timely NOI and did not effectuate any tolling of their possible
medical malpractice claim as the NOI was served on December 26, 2013, or, the last day
of the applicable statute of limitations. The Court of Appeals properly held that the NOI
served by the Plaintiffs-Appellants began a notice period/tolling on December 27, 2013,

or, after the two-year statute of limitations period expired pursuant to MCL 600.5805(6).
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(Appx. 151b-157b). Thus, Plaintiffs-Appellants were not afforded a tolling period as set
forth pursuant to MCL 600.2912b(1) and their claim is time-barred. (Appx. 1567b).

Il EVEN IF PLAINTIFFS-APPELLANTS’ NOTICE OF INTENT DID TOLL

THE APPLICABLE STATUTE OF LIMITATIONS PERIOD, THEIR
COMPLAINT 1S UNTIMELY.

Even assuming that Plaintiffs-Appellants’ NOI| did act to provide a 182-day tolling
period pursuant to MCL 600.5805(8), Plaintiffs-Appellants’ claim is still time-barred.
Plaintiffs-Appellants’ claim accrued on December 26, 2011. Assuming Plaintiffs-
Appellants’ NOI dated December 26, 2013, provided Plaintiffs-Appellants a 182-day
tolling period under MCL 600.2812b(1), such folling period expired on June 26, 2014.
Plaintiffs-Appellants filed their untimely Complaint on June 27, 2014. Consistent with a
plain-reading of MCL 600.2912b and the interpretive case law, Plaintiffs-Appellants’ claim

is time-barred.

VIIl. STANDARD OF REVIEW

This Court reviews de novo a Trial Court’s denial of a motion for summary

disposition. Maiden v Rozwood, 461 Mich 109,.118; 597 NW2d 817 (1999). This Court

also reviews de novo the proper interpretation of court rules. Estes v Titus, 481 Mich 573,
578-579; 751 NW2d 493 (2008). Additionally, the within appeal involves issues of
statutory interpretation, which are reviewed de novo. Grossman v Brown, 470 Mich 593,
598; 685 NW2d 198 (2004).

Pursuant to MCR 2.116(CX7) , summary disposition is appropriate where the claim
is barred by the applicable statute of limitations. Maiden, supra, at 119, MCR 2.116(C)(7)
empowers the Court to grant dismissal where the statute of limitations has expired. In

the absence of disputed facts, the question whether a Plaintiffs-Appelants’ cause of
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action is barred by the statute of limitations is a question of law to be determined by the
Court. Moll v Abbott Laboratories, 441 Mich 1, 26; 506 NW2d 816 (1993).

A dispositive. motion brought pursuant to MCR 2.116(C)(8) is based on the
allegations set forth in the pleadings and operates to assess the legal sufficiency of the
Complaint. Feyz v Mercy Memorial Hospital, 475 Mich 663, 672; 719 NW2d 1 (20086).
“When a chal-lenge to a Complaint is made, the Motion tests whether the Complaint states
a .claim as a matter of law, and the Motion should be granted if no factual development
could possibly justify recovery.” Id. A mere statement of a pleader's conclusions,
unsupported by allegations of fact, will not suffice to state a cause of action. Koebe v
LaBuda, 339 Mich 569, 573; 64 N.W. 2d 914 (1954).

IX. ARGUMENT

In this case, Plaintiffs-Appellants not only served an untimely NOI, but, even if the
NOI is found to be timely and afforded a 182-day tolling of the statute of limitations,
Plaintiffs-Appellants’ claim is still time-barred as they filed an untimely suit two years and
183-days after the date that their claim accrued. The rationale behind their untimely
serving and filing is seemingly predicated on a fundamental misinterpretation of the
interplay between MCR 1.108(1), MCL 600.5838a and MCL 600.5856 and the caselaw
interpreting those statutes. Although the Trial Court would not summarily dispose of
Plaintiffs-Appellants’ case, the Court of Appeals properly remedied the error and found
that Plaintiffs-Appellants’ action was untimely and summarily dismissed the action. (Appx.
157b). Thus, this Honorable Court should reach the same conclusion based on the

analysis of either of the two main issues as set forth below.
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. THE COURT OF APPEALS PROPERLY CONCLUDED THAT PLAINTIFFS-
APPELLANTS’ SERVICE OF THE NOTICE OF INTENT WAS UNTIMELY AND
DID NOT PROVIDE A TOLLING OF THE STATUTE OF LIMITATIONS

The Court of Appeals properly concluded that Plaintiffs-Appellants’ decision to

“serve their Notice of Intent on December 26, 2013 did not provide timely notice of a

pending claim within the two-year medical maipractice statute of limitations and therefore
Plaintiffs-Appellants’ were not afforded the 182-day tolling period as set forth by MCL
600.2912b. (Appx. 155b-157b). The Court of Appeals engaged in an analysis of the
interplay between MCR 1.108(1), MCL 600.2812b, the statute governing the service of
an NOI, and the tolling statute applicable to actions sounding in medical malpractice, MCL
600.56856. (Appx.151b-157b). Pertinent to the Court of Appeals’ analysis was the
recognition of how to review, interpret and apply both the Michigan Court Rules and
Michigan statutes. (Appx.153b).

The primary goal of the reviewing court in interpreting a statute is to ascertain and
give effect to the intent of the Legislature. Mich Ed Ass’n v Secretary of State (On
Rehearing), 489 Mich 194, 217; 801 NW2d 35 (2011). The specific words of the statute
provide the most reliable evidence of that intent. US Fidelity Ins & Guaranty Co v Mich
Catastrophic Claims Ass’n (On Rehearing), 484 Mich 1, 13; 795 NW2d 101 (2009). The
Legislature is presumed to have intended the meaning it plainly expressed, Joseph v Auto
Club Ins Ass’n, 491 Mich 200, 206; 815 NW2d 412 (2012), and clear statutory language
must be enforced as written, Velez v Tuma, 492 Mich 1, 16-17; 821 NW2d 432 (2012).
Further, as stated by the Court of Appeals in its citation to Velez v Tuma, 492 Mich 1, 16;
821 NW2d 432 (2012), the court’s “... function in construing statutory language is to
effectuate the Legislature’s intent.” Further, if the statutory language is plain and clear, it

must be enforced as written. /d. at 16-17. When called upon to interpret and apply a court

7

AN L A " NT I TAZ M2 7 NCIAL L0 A1 A 11N

VNV CcU-VIV-UL LZ1LUCTVCIC O3SV ™™ a7\ 1ao03dd




HBEATTORNEYS AND COUNSELORS AT LAW

GMHGIARMARCO, MULLINS & HORTON, P.C.

Tenth Floor Columbia Center ¥ 101 West Big Beaver Road ¥ Troy, Michigan 48084-5280 v P: (248) 457-7000 v F: (248) 457-70G01 v www.gmhlaw.com

rule, this Court applies the principles that govern statutory interpretation. Grievance
Administrator v. Underwood, 462 Mich 188, 193, 612 NW.2d 116 (2000). Accordingly,
thié Court begins with the language of the court rule. /d. at 194, 612 N.W.2d 116.
MCR 1.108, Computation of time, states:
In computing a period of time prescribed or allowed by these rules, by court order,
or by statute, the following rules apply:
(1) The day of the act, event, or default after which the designated
period of time begins to run is not included. The last day of the period
is included, unless it is a Saturday, Sunday, legal holiday, or day on
which the court is closed pursuant to court order; in that event the period

runs until the end of the next day that is not a Saturday, Sunday, legal
holiday, or day on which the court is closed.

There is no disagreement that a medical malpractice claim accrues, “at the time of
the act or omission that is the basis for the claim of medical malpractice.”
MCL 600.5838a. The statute of limitations for claims asserting medical malpractice is two
years. MCL 600.5805(8). A claimant who wishes to bring a lawsuit sounding in medical
malpractice must file a Notice of Intent (NOI) prior to filing suit. MCL 600.2912b (1). This
statute reads, in pertinent part:

Except as otherwise provided in this section, a person shall not
commence an action alleging medical malpractice against a health
professional or health facility unless the person has given the health
professional or health facility written notice under this section not less
than 182 days before the action is commenced. [Emphasis added].

During this 182-day notice period, the statuie of limitations is tolled.
MCL 600.5856(c). As a general rule, exceptions, such as tolling, to statutes of limitations
are strictly construed. Lausman v Benfon Twp., 169 Mich App 625, 629; 426 NW2ad 729
(1988). More specifically, MCL 600.5856(c) provides as follows:

At the time notice is given in compliance with the applicable notice period
under Section 2912b, if during that period a claim would be barred by
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the statute of limitations or repose ... the statute is tolled not longer
than the number of days equal to the number of days remaining in
the applicable notice period after the date notice is given.
[Emphasis added].

The Court of Appeals correctly stated that there is, again, no disagreement that
Plaintiffs-Appeliants’ claim accrued on December 26, 2011, and, absent any type of
talling, the time-period for filing an action would have expired two years later, on
December 26, 2013. (Appx. 151-157b). Plaintiffs-Appellants’ chose to serve their NOI on
December 26, 2013. (Appx. 21b-38b). There was nothing prohibiting Plaintiffs-Appellanis
from serving the NOI one, two, or even seven days before this “selected” date which
would have granted Plaintiffs-Appellants a statutory tolling period. However, Plaintiffs-
Appellants failed to do so.

The Court of Appeals, in light of the NOI and tolling statutes, applied MCR 1.108(1)
and held that “[tlhe day of the act, event, or default after which the designated period of
time begins to run is not included.” (Appx. 165b-156b). In computing a period of time
demarcated by days, the 182-day notice period began on December 27, 2013, or, the day
after the Plaintiffs-Appellants served their NOI on December 26, 2013. As such, the NOI
did not serve to toll the statute of limitations pursuant to MCL 800.5856(c). (Appx. 151-
157b). MCL 600.5856(c) strictly and expressly provides that the statute of limitations is
tolied “[a]t the time notice is given in compliance with the applicable notice period under
MCL 600.2912b, if during that period a claim would be barred by the statute of limitations
or reposel[.]” Per the interplay between MCR 1.108(1) and MCL 600.5856(c), tolling began
on December 27, 2013; which is outside the prescribed two-year statute of limitations.

Generally, if a plaintiff serves a timely NOI before commencing a medical

malpractice action, the statute of limitations is tolled during the waiting period for filing the
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Complaint, despite the presence of defects in the NOI.  Bush v. Shabahang, 772 N.W.2d
272, 484 Mich 156 (2009). However, if the NOI is not timely served, piaintiff's claim is
time-barred. Despite Plaintiffs-Appellants’ position that this current claim and time-frame
analysis is akin to DeCosta v Gossage, 486 Mich 116, 782 NW2d 734 (2010), the
DeCosta Court held that the statutory period of limitations is tolled despite defects in a
NOL“ifa NOlis timely.” Id. at 123, 782 N.W.2d 734 (emphasis added). Cf. Tyra, 498 Mich
at 90-92, 869 N.W,2d 213 (discussing the application of MCL 600.2301 and the effect of
failing to comply with the NOI statute). This is not a situation where the NOI is defective.
This is a situation where the NO| was untimely as it was served after the expiration of the
statute of limitations and thus tolling does not apply.

Pursuant to MCR 1.108, the service of an NOI on the last day of the limitations
period is not sufficient to toll the statute of limitations “at the time notice {was] given,”
because, in order to toll the statute of limitations at that time, the limitations period must
have been scheduled to expire during the 182—day notice period. See MCL 600.5856(c).

_ The Court of Appeals properly concluded that, pursuant to its application of
MCR 1.108(1), MCL 600.2912b and MCL 600.5856, the untimely NO! served by
Plaintiffs-Appellants did not toll the statute of limitations because it provided notice one
day after the expiration of the statute of limitations. (Appx. 1561b-157b). As a resuilt,
Plaintiff-Appellants’ lawsuit is time-barred by the statute of limitations and thus the Court

of Appeals decision should be affirmed. (Appx. 151b-157b).
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I, EVEN ASSUMING THAT THE NOI WAS TIMELY SERVED AND PROVIDED
TOLLING OF THE STATUTE OF LIMITATIONS, PLAINTIFFS-APPELLANTS’
ACTION IS STILL TIME BARRED.

Even if this Honorable Court were to assume that Plaintiffs-Appeltants” NOI was
timely served and tolled of the statute of limitations, Plaintiffs-Appellants stilf failed to file
a timely action. In a medical malpractice action, a claimant normally has two years from
the time his claim accrues to commence a suit; however, the two-year period of limitations
is tolled during the 182-day notice period. Tyra v. Organ Procurement Agency of
Michigan 869 N.W.2d 213, 498 Mich 68 (2015). If a Notice of Intent pursuant to MCL
600.2912b is served within the tolfing period, a plaintiff is afforded 182 days plus the
number of days of the tolling to timely initiate their lawsuit. This procedure is neither a
novel nor new interpretation of the statutory law underlying malpractice cases and
abundant case law exists settingl forth same.

In this matter, Plaintiffs-Appellants served their NOI on December 26, 2013, then
filed suit exactly 183 days later. (Plaintiffs’ NOI: Appx. 21b-38b, Plaintiffs’ Complaint:
Appx. 1b-20b). Even assuming a timely NOI, Plaintiffs-Appellants filed suit one day too
late and dismissal and affirmation of the Court of Appeals’ decision is warranted.

A. If A Notice of intent Is Timely Served, The Statute of Limitations Is Tolled
No More Than 182 Days Plus The Number of “Tolling Days.”

Pursuant to the plain language of MCL 600.2912b, when an NOI is served within
the two-year period of limitations the statute of limitations is tolled for 182 days. Following
the tolling period, the statute of limitations resumes running for that number of days equal

to those, “remaining in the applicable notice period after the date notice is given.” Here,

Plaintiffs-Appeliants érgue that they provided notice to Defendants-Appellees on the last

remaining day in applicable notice period. (Appx. 892b-103b, 132b-138b). Assuming this
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were true, there would be zero days of tolling afforded to Plaintiffs-Appellants. Therefore,
the statute of limitations was tolled for no longer than zero days after the 182-day tolling

period expires.

B. Plaintiffs-Appellants’ Untimely Served Their NOI And Commenced An
Untimely Suit 183 Days Thereafter.

The applicable dates in this case are not in dispute; rather it is their significance
that is the basis of the underlying Appeal. The date a Notice of Intent is mailed determines
the 182-day notice period. DeCosta v Gossage, 486 Mich 118, 782 NW2d 734 (2010).
The plaintiff bears the burden to establish compliance with MCL 600.2912b in
commencing the action. Roberts v Mecosta Co Gen Hosp (After Remand), 470 Mich 679,
691; 684 NW2d 711 (2004) (Mecosta lI). Glisson v Gerrity, 480 Mich 883; 738 NW2d 237
(2007).

This claim accrued on the date that the CT was allegedly negligently read,
December 26, 2011. (Appx. 1b-20b, 21bh-39b). The NOI was untimely served on
December 26, 2013. (Appx. 21b-38b). Setting aside the Court of Appeals’ well-reasoned
holding and accepting Plaintiffs-Appellants’ argument that their NOI served to toll the
statute of limitations; day one of the 182-day folling period began on December 27, 2013,
and. day 182 of the tolling period fell on Thursday, June 26, 2014. Plaintiffs-Appellants
filed their untimely malpractice lawsuit on Friday, June 27, 2014; or, 183-days after
serving their Notice of Intent. (Appx.1b-20b). For this Honorable Court’s quick reference,

the following table identifies the dates and events pertinent to this appeal:
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Date ~ |Event. .. oo
12/26/11 | Alleged

Malpractice/Accrual
12/26/13 | Notice of Intent Served
6/26/14 | 182-day Tolling Period
Ends* (assuming NOI
tolled SOL)

6/27/14 | Complaint Filed

C. Plaintiffs-Appellants’ 6/27/14 Lawsuit Was Untimely.

Even accepting Plaintiffs-Appellants’ argument regarding tolling, their lawsuit was
still not timely filed because the statute of limitations expired one day before they filed
suit. A medical malpractice claim is timely if it is filed within two years and 182 days of
the accrual date. Kincaid v Cardwell, 300 Mich App 513, 524; 834 NW2d 122 (2013).
Even assuming Plaintiffs-Appellants timely served their NOI, there were zero days left
remaining in the statute of limitations. Under this rationale, the statute of limitations began
tolling, with day 1 of the tolling period falling on December 27, 2013, and day 182 of the

tolling period falling on June 26, 2014. Plaintiffs-Appellants were required to wait “not

less than 182 days before” commencing their action. MCL 600.2912b(1). During that

time, the statute of limitations was tolled, “not longer than the number of days equal

to the number of days remaining in the applicable notice period after the date notice

is given.” MCL 600.5856(c), emphasis added.

The plaintiff in a medical malpractice action bears the burden of establishing
compliance with requirements for the Notice of Intent (NOI) to file the action, including,
but not limited to substance and timeliness of the same. Ligons v. Crittenton Hosp., 776
N.W.2d 361, 285 Mich App 337, appeal granted 783 N.W.2d 101, 486 Mich 977,
affirmed 803 N.W.2d 271, 490 Mich 61 (2009). Accordingly, even assuming Plaintiffs-

Appellants’ argument that they timely served an NOI, Plaintiffs-Appellants’ have the
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ultimate burden to establish that compliance with MCL 600.2812b occurred in this case.
They have failed to meet their burden.

_Assuming Plaintiffs-Appellants were afforded tolling, Plaintiffs-Appellants’ suit
ripened on day 182 after the service of the NOI: Thursday, June 26, 2014. The SOL was
tolled for zero additional days because there. were no days remaining in the applicable
notice period due to the filing of the NOI on the very last day possible based on the
Depember 26, 2011 accrual date.

This calculation is demonstrated by Kincaid, supra which utilized an analysis that
worked backwards from the date of filing suit. In Kincaid, the NOI was served on April 5,
2010, and the Complaint was filed on November 30, 2010. In calculating the applicable
limitations date (and ultimately determining the case to be untimely), the Court of Appeals
stated that, "if her medical malpractice claim accrued on or after June 1, 2008, which is
two years and 182 days before the date she filed her Complaint, her claim would be
timely. If, however, it accrued before that date, it would be barred under MCL
600.56805(1)." Id. at 524. Because plaintiff's Complaint was untimely based on the accrual
date, it was dismissed. The Court stated that if the patient’s claim accrued on or after
June 1, 2008, it would have been timely. /d. at 524, This analysis supported Defendants
contention that the instant lawsuit is untimely by virtue of the math involved:

6/1/10 + 182 days. November 30, 2010
6/1/10 + 183 days: December 1, 2010

Thus, Plaintiffs-Appellants’ reliance upon this case is misplaced.
The: same analysis applies herein; and Defendants-Appellees can utilize the
identical analysis to conclude that Plaintiffs-Appellants’ lawsuit is stilf time barred. The

date of filing suit was June 27, 2014. (Appx. 1b-20b). Subtracting two years and 182 days
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from thaf date leads to the date of December 27, 2011, The claim accrued on December
26, 2011, and therefore, pursuant to Kincaid, the instant case is untimely. The legal
rationale behind the Kincaid Court's analysis is predicated upon a fundamental
understanding of the interplay between MCL 600.5838a, MCL 600.5805(6), and MCL
600.2912b.

Michigan statutes MCL 600.5838a, MCL 600.5805(6), MCL 600.5856(c), and MCL
600.2912b provide precise parameters in which a medical malpractice case shall be filed.
These factors can be summarized in the following 4-step analysis that every litigant mus_t
take to ensure that their medical malpractice claim is timely:

Step 1 Determine the accrual date, ie., the date of the act/omission that
allegedly constitutes medical malpractice. MCL 600.5838a(1).

Step 2 Determine when the statute of limitations expires, i.e., two years after the
accrual date for a medical malpractice action. MCL 600.5805(86).

Step 3 Serve the NOI, within the statute of limitations, and “not less than 182
days bhefore the action is commenced.” MCL 600.2912b(1).

Step4 Determine if statutory tolling applies and if so, determine when the tolled
statute of limitations expires. According to MCL 600.5856(c), “the statute
[of limitations] is tolled not longer than the number of days equal to the
number of days remaining in the applicable notice period after the date
notice is given.”

Plaintiffs-Appeillants seemingly agree with the above steps with the following
caveats: they believe that suit cannot be filed until a full 182 days has passed. This
interpretation disregards the plain statutory language which states that Plaintiffs-
Appellants’ NOI must be served “not less than 182 days before the action is commenced.”

MCL 600.2912b(1). Although obvious, it bears repeating that 182 days equates to “not

less than 182 days.”
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Hinging upon this erroneous interpretation of MCL 600.2912b(1), Plaintiffs-
Appeliants advance the argument that when an NOI is served on the date that the statute
of limitations is set to expire, the statute is tolled a full 182 days, affording for the filing of
the case on the next day, day 183. This creative and inaccurate argument does not pass
legal muster and more importantly, nullifies the calculations done by Michigan’s higher
Courts in a myriad cases (including Kincaid) with respect to statutes of limitations in
malpractice cases.

Plaintiffs-Appellants’ argument, at its essence, is that an NOI served on the date
that the statute of limitations would expire has the benefit of an additional full day to file a
Complaint. This ignores the plain language of two statutes, MCL 600.2912b, and MCL
600.5856(c). The former states that the notice period is, “not less than 182 days,” and
the latter states that the statute is tolled, “not longer than the number of days equal to the
number of days remaining in the applicable notice period after the date notice is given.”
Notice was allegedly given on December 26, 2013; day 1 of the tolling period started on
December 27, 2013; day 182 of the tolling period fell on June 26, 2014. At that time,
Plaintiffs-Appellants could file suit on June 26, 2014, because day 182 of the tolling period
fell on, “not less than 182 day's.” But that also meant that after that date, the statute
remained open for zero.days.

The Michigan Court of Appeals addressed the issue of when the tolled statute of
limitations expired in the instance of a Plaintiff-Appellant who served a Notice of Intent on
the last day of the period limitations, in the case of Dewan v Khoury, Unpublished Opinion
Per Curiam of the Court of Appeals, issued March 28, 2006 (Docket No. 265020}, leave

denied, 477 Mich 888 (2006), which is attached as (Exhibit 8, Appx. 176b-177h). In
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~ chose to not only serve an untimely NOI, but, also chose to file an untimely Complaint

Dewan, the Plaintiff-Appellant served an NOI precisely two years after the date of
accrualfloss (alleged malpractice occurred June 4, 2002; NOI served June 4, 2004). /d.
The Dewan Plaintiff-Appellant filed suit one business day after the 182-day period ended,
just as Plaintiffs-Appellants did in the case at bar. /d. The Trial Court granted summary
disposition pursuant to MCR 2.116(C)(7), ruling that Plaintiffs-Appellants' Complaint was
barred by the statute of limitations because the Complaint was filed the next business day
after expiration of the entire 182-day period. /d. Plaintiffs-Appellants appealed and the
Court of Appeals affirmed the dismissal. /d.

The Dewan Court reasoned that since Plaintiff-Appellant served the Notice of
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Intent two years from the date of the alleged malpractice, when the 182-day tolling period
expired, the statute of limitations did not resume running, and Plaintiff-Appellant had no
time remaining in which to file suit. /d. The Court further held that no portion of the
limitations period remained after the Notice of Intent was expired, because the 182-day
tolling period had passed in its entirety. /d. The Court stated:
Moreover, contrary to Plaintiff-Appellant's assertion, the Trial Court's
decision did not shorten the NOI period to 181 days. Plaintiff-Appellant
chose to wait until the last day of the limitations period in order to serve the
NOI. The entire 182-day period elapsed in this case, but Plaintiff-Appellant’s

act of serving the NOI on the last day of the limitations period ensured that
no time would remain in the limitations period when the 182-day period

expired.
Id. (Emphasis Added).

The current case is identical in every material respect to Dewan and mandates

dismissal of this matter as Plaintiffs-Appellants' lawsuit is untimely. Plaintiffs-Appellants

even assuming a tolling period apptied.
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Plaintiffs-Appellants have advanced the argument that because Dewan was
released at a time that a former version of MCL 600.5856(c) was in place, it was
inapplicable. (Appx. 92b-103b, 132b). Notwithstanding that the statutory language
change from the prior version of the statute to the current version was immaterial to the
issue at hand, there is case law supporting Defendants-Appellees’ position that was
promulgated after the change of the statutory language. Kincaid was decided in 2013,
and its analysis supports Defendants-Appellees.

Additionally, in Lancaster v Wease (Exhibit 9, Appx. 178b-178b), the Court of
Appeals endorsed the reasoning of Dewan, and it was decided under the current version
of MCL 600.5856.

Lancaster completely undermines the Plaintiffs-Appellants’ argument that serving
an NOI on the last day of the statute of limitations tolls the statute by a single day (as
Plaintiffs-Appellants urge), as the Court in that case determined that serving the NOI the
day before the statute of limitations expired provided only one day to file the Complaint.
Analyzing the interplay between MCL 600.5856(c) and MCR 1.108(1), the Lancaster
Court explained the following:

Here, the alleged malpractice occurred during plaintiff's gastric bypass surgery

on November 29, 2005. Absent tolling, the period of limitations on

plaintiff's malpractice claim would have expired on November 29, 2007.

MCR 1.108(3); MCL 600.5805(6). Plaintiff served her notice of intent to file

a malpractice claim on November 28, 2007. Under MCL 600.5856(c), if the

period of limitations would expire during the 182-day notice period (which it did

in the instant case), the period of limitations is tolled “not longer than the

number of days equal to the number of days remaining in the applicable notice

period after the date notice is given.” Here, the toiling period began running

on November 29, 2007. MCR 1.108(1). When the notice period expired on

May 28, 2008, the period of limitations resumed running and expired one

cday later on May 29, 2008, because only one day in the limitations period
had remained when the notice of intent was served. /d atp 2-3
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Thus, because the Lancaster Plaintiff-Appellant served her NOI one day before
the statute of limitations expired, she had one day remaining to file her Complaint. The
same would have been ftrue here, had Plaintiffs-Appellants served with one day
remaining; they did not—they served their NOI with zero days remaining within the statute
of limitations. The only day on which they could have filed, June 26, 2014 (day 182),
elapsed without the filing of a Compilaint.

Plaintiffs-Appellants incorrectly contend that they had an extra day to file their
Complaint under MCL 600.5856(c), MCR 1.108(1), and MCL 600.2912b, and that
immediate tolling left one remaining day in the statute of limitations for filing after the 182-
day notice period. (Appx. 92b-103b, 132b-143b). This runs contrary to MCL 600.5856(c),
which clearly states, “[t}he statute is not tolled longer than the number of days equal to
the number of days remaining in the applicable notice period after the date notice is

given.” Zero days remained at the time the NOI| was served-not one; thus, Plaintiffs’

argument fails.
Plaintiffs-Appellants then attempt to resurrect their claim by pointing to Burfon v
Macha, 303 Mich App 750; 846 NW2d 419 (2014). Burton involved the interplay of the

filing of suit pursuant to the statute of repose, wrongful death savings provision, and

~ discovery rule; none of these issues are at play in this matter. Burfon neither addressed

nor provided a holding about the tolling of NOls served on the last day of the statute of
limitations, with zero days left; it did, however, dismiss that claim because tolling did not
apply to the statute of repose. Nonetheless, in that case the NOI was served on
December 16, 2010, and the Court noted that the plaintiff could not file suit until June 17,

2011 (182 days) fully passed. Notwithstanding that the Burfon Court dismissed that claim,
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it did not address the sentinel issue at hand: what to do with a tolled case where zero
days remain in the statute of limitations. The Court of Appeals addressed this precise
issue in Dewan v Khoury, as discussed above. Plaintiffs-Appellants have yet to provide
any law that expressly contradicts same.

Plaintiffs-Appellants citation to DeCosta v Gossage, 486 Mich 116 (2010), fails to
address the timeliness and tolling issue as is present in this case. Rather, DeCosta
addressed where an NOI must be sent and whether an NOI sent to an incorrect address
serves to toll the statute of limitations. Of note, the lawsuit in DeCosta was filed 770 days
after the NOI was served, presumably because there was no response to the NOI. As
such, DeCosta is likewise inapplicable fo the instant lawsuit and offers nothing of value
to the analysis of the issue at hand.

Finally, Plaintiffs-Appellants’ citation to Driver v Naini, 490 Mich 239 (2011), fails
to support their position. In Driver, the plaintiff unsuccessfully attempted to add a new
defendant after suit was filed and after the statute of limitations had expired. In that case,
the original suit was filed with iess than 182 days passing from the service of the NOI, as
;the NOI was served on April 25, 2006, and the Complaint was filed 181 days later, on
October 23, 2008. Notably, the Court did state that when, “a claimant files a NO! with
time remaining on the applicable statute of limitations, that NOI tolls the statute of
limitations for up to 182 days with regard to the recipients of the NOL.” /d. at 249. In this
case, the NOI was allegedly served with no time remaining on the statute, and therefore
the statute would not be tolled any longer as urged by the Plaintiffs-Appellants in this

malfter.
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Plaintiffs-Appellants’ Brief attempts to persuade this Honorable Court to accept
their erroneously calculated dates to preserve their untimely claim by relying upon
mistaken interpretations of law. The claim accrued on December 26, 2011; the NOI was
served on December 26, 2013; and the Complaint was untimely filed on June 27, 2014.

Plaintiffs-Appellants next argue that the 2004 amendment to MCL 600,5856
changed the calculation of tolling, and thus the statute of limitations, to make their June
27, 2014 filing timely. Tﬁis amendment added the words, “at the time notice is given,” fo
explicitly indicate when the statute of limitations would be tolled. However, this
amendment has no bearing on the calculation at hand other than to reinforce that the
Complaint was untimely as follows. Tolling began the date that the NOI was served,
December 26, 2013, at a time when zero days were left in the statute of limitations. Day
1 of the 182-day period began on December 27, 2013, and day 182 ended on June 26,
2014. Because zero days remained in the statute of limitations period, once the 182 days
expired, the statute of limitations immediately expired. Plaintiffs-Appellants were not
given an additional day to file suit and their argument is bereft of law explicitly holding
same.

Plaintiffs-Appellants incorrectly contend that they had an extra day to file their
Complaint under MCL 600.56856(c), MCR 1.108(1), and MCL 600.2912b, and that
immediate tolling left one remaining day in the statute of limitations for filing after the 182-
day notice period. (Appx). This runs contrary to MCL 600.5856(c), which clearly states,
“The statute is not to!led longer than the number of days equal to the number of days

remaining in the applicable notice period after the date notice is given.” Zero days
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remained at the time the NOI was served, not one; thus, Plaintiffs-Appeliants’ argument

fails.

Finally, Plaintiffs-Appellants’ attempt to salvage their claim by arguing that it
accrued one day after the alleged act giving rise to their claim. (Appx. 92b-103b, 132b-
143b).  This runs contrary to the established language of MCL 600.5838a(1), which
provides that a malpractice claim, “accrues at the time of the act or omission that is the
basis for the claim of medical malpractice.” Defendants-Appellees urge this Honorable
Court to summarily reject this argument.

Further, Plaintiffs-Appellants’ citation to Swanson v Port Huron Hospital, 290 Mich
App 167 (2010) addressed an NOI that was defective pursuant to MCL 600.2912b, and
more specifically, the issue of whether or not plaintiff set forth with the necessary
specificity the alleged breaches of the standard of care and resultant proximate causation.
The Court of Appeals ultimately concluded that the plaintiff made a good faith attempt to
satisfy MCL 600.2912b and found the NOI to be sufficient. Timeliness and tolling are not
addressed in the holding of this case, and the fact section of the case failed to provide
any specific dates (months only}, upon which the'Court could seek any particular
guidance in this matter.

Additionally, Defendants-Appellees do not wish to be cumulative or repetitive in

- their argument; however, it bears noting that Plaintiffs-Appellants’ Trial Counsel in the

instant case was well-aware of the calculation issues involved, having been the subject
of a 2014 Michigan Court of Appeals' Opinion issued nearly three months’ prior to the
filing of the underlying Complaint in this matter addressing the timeliness of a malpractice

claim. In Hardin v Prieskorn, Unpublished Opinion Per Curiam of the Court of Appeals,
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issued April 1, 2014 {(Docket No. 311193), which is attached as (Exhibit 10, Appx. 180b-

182b). The attorney representing the Plaintiff-Appellant at the Trial Court level in this
matiter was faced with an accrual date of August 3, 2009. Thus, the NOI would have been
served no later than August 3, 2011, although the opinion does not delineate when it was
served. Nonetheless, the Court of Appeals found Plaintiff-Appellant’s Complaint untimely,
and in so_doing, commentéd that the two-year limitations period with tolling expired on

February 1, 2012, which was 182 days (not 183) after the last possible date that the NO|

could be served. So, even assuming Plaintiffs-Appellants’ NOI argument that the NOI

was timely served, Plaintiffs-Appellants filed suit too late.

X. CONCLUSION

In sum, the cases cited by Plaintiffs-Appellants in their Brief do not support their
pésition that this lawsuit was timely filed, nor do they even lend supportive commentary
to the arguments made on behalf of Plaintiffs-Appellants. Dismissal of a medical
malpractice Complaint is an appropriate remedy for the Plaintiffs-Appellants’
noncompliance with the notice provisions. Furr v. MclLeod, 848 N.W.2d 465, 304 Mich
App 677, reversed in part 869 N.W.2d 213, 498 Mich 68 (2014). Plaintiffs-Appellants
failed to timely file their Complaint, and the dismissal of the same should be affirmed.

For the reasons as set forth above, the Court of Appeals properly reversed the
Trial Court and summarily dismissed Plaintiffs-Appellants’ untimely claim based upon a
failure to sefve a timely Notice of Intent. Further, even assuming Plaintiffs-Appellants’
argument that the. NOI was timely served and tolling applied in this matter, Plaintiffs-
Appellants and the Trial Court erroneously determined that an NOI served within the

statute of limitations affords an additional day to file suit after 182 days elapses, or at 183
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days. This is not supported by statutes or case law and, even with tolling, Plaintiffs-

Appellants’ untimely claim stilf warrants dismissal.

WHEREFORE, Defendants-Appellees respectfully request that this Honorable

Court dismiss Plaintiffs-Appellants’ claim as the same is untimely.

Dated: February 24, 2017

Respectfully submitted,

GIARMARCO, MULLINS & HORTON, P.C.

By: /s/ Jared M. Trust

LeROY H. WULFMEIER, lli (P22583)
JARED M. TRUST (P72993)
Attorneys for Defendants-Appellees
101 W. Big Beaver Rd., Tenth Floor
Troy, MI 48084-5280

(248) 457-7000
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STATE OF MICHIGAN

#:020" MACOMB COUNTY CIRCUIT COURT

P N :

_ Plaintiffs,
Case No, 2014-2556-NH -

. CLEMENS REGIONAL MEDICAL
CENTER; N/K/A MCLAREN MACOMB,
GENERAL RADIOLOGY ASSOCIATES P.C,
_ .and ELI SHAPERO D.O,

Defendams
/

Cx oo OPINION AND ORDER

~

" Thismatter is before the Court on defendants® motion for summary disposition pursuant

E MCRz;izs(éj‘(‘?jj(g), a;gd ao.””

L

N This" case involves a claim of Iﬁe'dioal malpractice aﬂeging'a failure to proﬁérly and

RR 'plamtlﬁfs sent defendants Thej_r Notlce of Intent to sue. On June 27 2014, plamt]fﬁs filed their

complamt Defsndants noW mave f01 surmary dispositicn asserting that plamtj_ffs claim is

MCR 2.116(C)(7)

The statute of Imtaﬁons is properiy ralsed under MCR 2, 116(C}(7) A motion "under

AV 20:77:0T LTO0ZA22/2 ISIN-A0.AFAIZO3Y-




NW2d 879 (1994). This Court must fake the well-pleaded allogations in the pleedings and the

factual support sebmitted by the nonmoving party as true, and summary disposition is proper

only if the moving parfy is then shown to be entitled to judgment &s a matter of law. Home Ins

Co v Detroit Fire Extinguisher Co, 212 Mich App 522, 527-528; 538 NW2d 424 (1995).
MCR 2.116(C)(8)

Summary disposition may be gfanted pursuant to MCR. 2.116(C)(8) on the gmund that

the opposing party has failed to state a claim on which retief can be granted. Carter v Ann Arbor

City Attorney, 271 Mich ‘App 425, 426-427; 722 NW2d 243 (2006). A motion foi' summary
disposition brought under MCR. 2,116©(8) tests the legal sufficiency of the complaint on the

basis of the pleadings elone.. Begudrie v Henderson, 465 Mich 124, 129-30; 631 NW2d 308

_‘ (2001). All factual allegations are accepted as-true, as well as any reasonable inferences or

conclusions that can be jdrawn from the facts. Carfer, supra at 427. The motion should be
granted .only when the claim is so clearly unenforceable as a matter (I)f Jaw that no factual
development could possibly justify a‘ right of recovery. Cork v Applebee’s Inc, 235 Mi?h App
311, 315-316; 608 NW2d 62 (2000), |

MCR 2.116(C)(10)

" A motion under MCR 2.116(C)(10) tosts the, factual support of a claim. Maiden v

Rozwood, 461 Mich 100, 120; 597 NW2d 817 (1999). In. reviewing such a motion, a trial cout

considers affidavits, pleadirtgs" depositioné admissions, and other evidence submitted by the

parties in the Tlight most-favorable o the party opposmg the motion. Jd. Where the proffered
ewdence fails to estabhsh a gf:nume issue regarding any materlal fact, the moving party is

entitled 1o judgment as a matter of law, Id The court must only consider the substantively
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admissible ev'ider'me. actuaﬂly‘ proffered in opiaosition to the motion, and maﬁ not rely on the mere
possibility that the claim might be suppoﬁed by evidence produced at ‘t'rial, Ié’. at 121.
| 1L

' Defendanf_s assert that plé;intiﬁs served their thi;:e of Intentt on December 26, 2013, t\f;fo
vears after the date of the aﬂeged malpractice. Defendants claim that the statute of limitations
expired 132 days later, on Tune 26, 2014. Defendants argue that because plaintiffs did not file
their complaint until June 27, 2014, the statute of limitations had expired and the complaint waé
not timely filed. Therefore, defendants contend that they are entitled to summary disposition of
plaintiffs’ claims,

For their part,. plaintiffs argﬁe‘ that their complaint was timely filed becéuge MCL
600.5856 tolls the statute of limitations “at the timie” the NOI is mailed. Plaintiffs assert that the
statute was immediately tolle;i on December 26, 2013, and that the final day of the limitations
period still remained available to file a complaint after the 182-day notiéc petiod. Plaintiffs aver
' that MCR. 1,108(1) r;aquiras' that the 182-day period‘ of tolling begin ﬂ’lc day éfter maiiing and
| mcludes the “last day of the period.” To that end, plaintiffs assert that the 182-day period is

computed to begin Decembef 27, 2013, the day after tﬂe Notice of Intent was mailed to
' d@f%:ﬁdants, and inciudes June 26, 2013 in the tolling peﬁqd. Consequently, plaintiffs 'argue they
p}:o:perl.y filed their complaint on Jume 27, 2014, the single remaining day of 1_Ehe limitaﬁbné
périod_. | | |
IV,
l“ﬁe statute of limitations for medical malpractice claims is two years. MCL 600.58 OS (6).

A med10a1 malpractice claitm ‘accrues at the time of the act iy omlssmn that is the ba51s for the

claim. MCL 600,5838a(1). Thetefore, absent tolling, the period of hjm’catlons on pla.mtlfﬁs’ A
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malpractice claim would have expired on December 26, 2013, two years after the date in which
there was an alleged misimarpretétion of a radiology report on December 26, 2011.

A claimant who wishes to brmg a lawsuit alleging medical ﬁ;lalpractice againét a health

s

professional or health facility must serve a Notice of In_fant apprising them of the nature of the
“claims asserted no less than 182 days before the action is commenced. MCL 600.291%{1). MCL -

600.5856(c) provides:

" The statutes of 11mlfatmns or repose are tolled in any of the following
circurmstances:

At the time notice is given in compliance with the applicable notice period under
section 2912h, if during that period a claim would be barred by the statute of
limitations or repose; but in this case, the statute is tolled not longer than the

~ number of days equal to the number of days remaining m the apphcable-‘
notice period after the date notice is given.

NV 20:770T-LT02/472/2-OS W-A0. AT A IFDTY:

(Emphasis Added),
. Prior to its amendment in 2004, this provisicn provided:

The statutes of lmitations or repose are tolled in any of the following
circumstances: '

At the time notice is given in compliance with the applicable notice period under
section 2912b, if during that period a claim would be barred by the statute of
limitations or repose; but in this case; the statute is tolled not longer than the
number of days equal to the number of days remaining in the applicable notice
perjod after the date notice is given:

[MCL 600.5856(d).]"
~ In this case, plaintiffs mailed their Notice of Intent oﬁ Decémber 26,2013, Accordingly,
' the first day of the 182-day notice period was December 27, 2013 the date affer notice was
glven MCL 600. 5856(c); MCR 1. 108(1) When the notice penod explred on June 26, 2014, the

period of limitations resumed running. However, because plaintiffs filed their Notice of Intent on

12004 PA 87 amended MCL 600.5856. The amendment deloted previous sn]::séction {c}.



the last day of the statute of limitations, there is a quesﬂ'on of whether on the date of June 27,

2014 the plainfiffs had any time termaining in which to file their complaint.”

The foremost rule of statutory interpretation *is to discern and give effect to the infent of

the Legislature.” Whitman v City of Burton, 493 Mich 303, 311; 831 NW2d 223 (2013). Bach

word or phrase of a statute is given its commonly eccepted meaning, unless & word or phrase is

expressty defined, and then courts must apply it in accordance with that definition. Medwley v

Gen Motors Corp, 457 Mich 513, 518, 578 N'w2d 282 (1998). Unambiguous language is given

the intent cleatly expressed and the statute is enforced as written. Sun Valley Foods Co v Ward, .

460 Mich 230, 236; 556 NW2d 119 (1999). Judicial construcﬁbn of unambiguoué language is
not permitted. [d, Interpretation strives to give effect to each phrase, clause or word m a statufe,
 1d at 237, “To discern the true mtent of the Legislature, ﬂle statutes must be read togeﬂlei‘, and
no one section should be teken in isolation.” Apsey v Memorial Hasz’rcf![, 477 Mich 1'20, 1321 8
730 NWBd 695 (2007).

In 2004, the Legislature aménded MCL 600,583 6(0) anci inserted & new phrase which
provided that the statute of linﬁtations is 1o be tolled “at the time notice is given,” Although the
Lpgiélature inserted this new plﬁfase seemingly prbviding that tolling of the; statute was to begin
at the moment the Notice'of In‘eent was maﬂed, the second portion of the provision remained
| unaltered and provides that the statifory 182-~day tolling penod commences “after the date notice

is given.” MCL 600.5836(c).

? Defendants relied upon Dewan v Khoury, unpublished opinion per curium Court of Appeals, issued Match 28,
2006 (Docket No. 265020}, However, Dewan is readily distinguishable from the case at fand as the decision was
analyzed under a previous version of MCL 6(}0 5856, which did not provide that the tolling of the gtatute of
lirnitations heging “at the time notice is given.”

- 5
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The' Court finds that when read as a whole, MCL 600,5856(c) provides that the statute of

limitations is tolled immediately “at the time notice is given” and remains tolled for 182 days,

beginning "‘after. the date notice is given.” MCT. 600.5856(c). In other words, although tolling of

the statute of lmitations occurs the moment the Notice of Intent is served, neither the final

provision of MCL 600.5856(c) or MCR 1.108(1) counts the first of the 182 days until the next |

fyll day is complete. This interpretation does not transform the 182-day notice period to 183
days. Rather,‘ t]:us interpretation preserves MCL 600.5856(c)’s mandate that the statute of
limitations be tolled “at the time 1.I1otice is giVeﬁ,” and reconciles this provision with the second
portion of the statute and MCR L108(1).. o |
Iﬁ this case, plaintiffs mailed fheir Notice of Intent on December 26, 2013, the Ias_t date of
the two year statute of limitations. The statute of limitations was immediately tolled, and that
final day of T;hellit.nitat‘ions period Stﬂl remained available to file a complaint after the 182—ddy
.noﬁce pe;iod expired. The 182-notice period began on December 27, 2013, MCL 600.5836(0);

MCR 1.108(1). When the notice period expired on June 26, 2014, the period of limitations

resumed yunning. Therefore, plaintiffs properly filed their complaint on June 27, 2014, the last

day remaining under the statute of limitations following the 182-day toiling period. Accordiﬂgly,l

defendants’ motion for summary disposition is properly denied.

V20477 0T LTO0Z 22 OSIN-A0 I AIZ0TN |




Based on the foregoing, it is hereby
- ORDERED that defendants’ motion for summary disposition is DENIED. Pursuant to

MCR 2.602(A)(3), this O'Din'iqn and Order does not resolve the last pending olaim and does not

close the case,

ITIS SO ORDERED:

DATED:
Peter . Maceroni
Cireudt Judge
- o | PETER J. MACERONI
ce:  Dantel Rucker _ CIRCUIT MDEE
Jared Trust C - :

SEP 1€ 2014 -

B TIERIE Sy
CARMELLA SABAVEH, COUNTY. BLERK

BY; fié? %’% Court Clerk
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STATE OF MICHIGAN
IN THE CIRCUIT CCOURT FOR THE COUNTY OF MACOMB

JEFFREY HAKSLUQOTO and
CAROL HAKSLUQTO,
Plaintiffs,
v, . _ Cage No, 14-2556-NH

MT. CLEMENS RECIONAL MEDICAL
CENTER N/K/A MCLAREN MACOMB,

GENERAL RADIOLOGY ASSOCIATESR, o
P.C., and ELI SHAPIRO, D.O., [{ q?:%r‘
ey L.
Defendants. TR P
/ U
PROCEEDINGS

BEFORE THE HONCRABLE PETER J. MACRERONI (P-16%22), JUDGE

Mount Clemens, Michigan - Monday, August 11, 2014

APPEARANCES

For the Plaintiff{s): DANIEL W. RUCKER (P-67832)
1760 8. Telegraph Road, 8te 300
Blicomfield Hille, MI 48302-0183
(248) 335-5000

For the Defendant(s): JARRED M. TRUST (P-72893) )
101 W, Big Beaver Road
10th Floor Cdolumbia Center
Troy, MI 48302-0183
(248) 457-7074

Sugsan L. Hasgsig, C8R-0939
official Court Repoxter
40 North Maln Street
Mount Clemens, MI 48043
{5BE) 459-5851
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WITNESSES

(Mo witnesses'offered)
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(No exhibits offered)
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Mount Clemens, Michigan
August 11, 2014
At about 9:10 a.m,
THE CLERK: Haksluoto vergug Mount Clemens
Ueneral.
MR. TRUST: Geod morning, your Hounor. Jared
Trust appearing on behalf of the defendants, Mount
Clemens Regional Medical Center,
MR, RUCKER: And, your Honor, Daniel Rucker
here on behalf of piaintiffs, Hakgluote,
MR, TRUST: And, Judge, today this is our
Motion for Summary Digposition as set forth in the
underlfing motion and the replies to plaintiff's
responsgs, pursuant te C(7), C(8) and C(10)., I am
aware that the Court has had an opportunity to review
the pleadiﬁgs, the exhibits and so forth. What I
just want to highlight is actually what wae set forth
in our reply. Plaintiff's reliance upon the Burton
cagse ag set forth in their response is actually
t&o-fold, It is misplaced simply becauge that case
dealt with Btatute of Reposge and wrongful death as
well asg the Court of Appeals did not address the
tolling period, the 182-day period that we have set

forth here.
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In furtherance, plaintiff!sg response
indicates -- well, the statute was amended in 2004 so
cur rellance upon anything beforehand i1s agtually
misplaced. We have abttached tec our reply the
Lancaster case which 1s actually a 2011 cage
specifically discussing the 182-day tolling period,
It is not 183 days, it is 182 days. Albeit one day,
the Lancaater caée actually anélyzed this one day
failure to timely f£ile the Complaint after the Notice
of Intent wag gerved and dismissed plaintiff's
lawsult with prejudice. We are under a similar
gituation in thisg cage, whereag the date of losgs
occurred December 26th, 2011, the Notice of Intent
was served exactly twe years after that on
December 26th, 2013, the tolling period of 182 days,
again, not 183‘days, began on the day that the NOT,
gxcouge me, the one day after the NCI was served. The
Statute of Limitations would thus bar any watters
filed after June 26th of 2014, and plaintiffi's
Complaint was filed on June 27th, 2014,

Although this is a procedural challenge to
the Complaint under C({7) and C{(8), this ig a
challenge that has been upheld by both a;dourt of
Appeals decilgion before the amendment and after the

amendment, and plaintiff is unable to cite to

S
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anything after the amendment that gupports the fact
that thig Statute of Limitations and the tolling
period ig actually 183 days.

So for that reagon, Judge, we. are asking
that the plaintiffs' Complaint be summarily dismisgsed
with prejudice under C(7) and C(8).

THE COURT: Lancaster isg not & published
opinion, correct?

MR, TRUST: It is not a publiéhed opinion
and nor is Burton, Judge,

THE COURT: Okay.

MR. RUCKER: Burton is a publisghed cpinion,
I would like to -- the last thing I am going to ghow
vou isg why Lancaster gupports plainﬁiffs, but I want
to go through this systematically,

First, we gerved the NCI on December 26th,
we had a 182-day period that ran from December 27th
and that included June 26th, we couldn't file in any
point in that period, and then we filed the Complaint
on June 27th., Every day in that period was tolled .
from £iling the NOI, thé 182-~day period that
followed, and then_filing the Complaint on the 27th
of June. Every day was tolled. We still have a day
laeft on the Statute cof Limitations today, your Honox.

I did peint to, in the reply brief Coungel
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says there 1s nothing that we have. cited that,.that
refutes Dewan in any way. Dewan wag a case they
cited that dealt with the old vergion of the statute
that said basically if you file the NOI -- you sgerve
the NOI on the last day of the‘Statute of |
Limitations,_you have zero days left.

Wall, I ¢ited to Bugh versgus Shabahang which
pays that at the time thelNOI ig served in compliance
with the statute, the statute is tolled, not the
gtatute will be tolled or is tolled the next day or
tolled a week later; the statute ig tolled.

I héve algo grabbed a couple 0of other
published casges, your Honox, and I have copies of
them here, but for ingtance, Decosta versus Gogsage,
486 Michigan_llG, says the current statute
MCL €00,5856(C) now makes clear that whether tolling
applies is determined by the timeliness of the NOI.
Thus, if an NOI is timely the period of limitations
ig tolled despite defects contained therein, The

defects had to do with whether they had met all the

vequlrements of an NOI. But what they are saying

there is 1f the NOI is timely, the period of
limitations is tolled, game thing ag in Bush versgus
Shabahang. They go on to talk about how exceedingly

exacting interpretations of the NOI mandatez aren't
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what the statute initially called for and that's not

‘what the Supreme Court is going to enforce, And they

go on later and refer to MCL 600,2301 which says
that, the Court says that errors or defedtg in tLhe
proceedings shall be disregarded., I cite to that
becéuse plaintiff's -- or defendant's interpretation
of Burton is that we were actually a day early based
on their interpretation, MCL 600.2301 would say that
that's not a violation of gubstantial rights to
Decosta and other courts that have interpreted that
recently in published opinions, say if you are a
little early, a day early then it doesn't affect
subgtantial rights, #o that's why I point that out,
But ancther case, Kincaid ig a published
cage, that ig Kincaid versus Cardwell, 300 Mich, App.
513. In that case, the Court says the period of
limitations is tolled for the 152—day notice period

but only if the plaintiff gave notice before

‘the -- before the expiration of the period of

limitationg; not 2 days before, not 3 days before,
‘ugt before the expiration. And in that ¢ase they go

on, they say the earliest accrual date was

- April 25th, 2008, .The earliesi time the Statute of

Limitations could have accrued was April 25th. And

she gave her notilce to sue within 2 years of that
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date  As such, she was entitled to the full 182 davs
of tolling. - Two years from the date of accrual, she
did it within that time period, she was entitled to
tolling, The Court wouldn't say that in a published

opinion 1f they actually had to file it or serve the

. nctice a day early.

Agzin, another. case, Driver versus Nalni is.
490 Mlchigan 239, and in there the Supreme Court
again gays when a claimant files an NOI with time
remgining on the applicabie Statute of Limitatlons,
that NOI tollg the Stétute of Limitations fgr up to
182 days with regard toc the recipients of the NOI.
The Court wouldn't have sald that 1f vou had to file
a day early.

THE COURT: Well, in that example, let's Say'
you filed the NOI 5 days before the statute runs, yoﬁ
have 182 days plus 5, |

ME. RUCKER: Correct,

THE COURT: Correct?

MR, RUCKER: Correct. And then I've got one
more example, your Honor, Swangon versus Port Huron
Hogpital, thab's 290 Mich, Rpp. 167, The Court
roints to MCL 588.56(C) and says this’provides that
the period of limitations is tolled at the time

notice i1s given. So they are saying, when you give
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that notice, when you mail that notice, it is tolled

"and that's been our argument, that's the key

distinction betwean Dewan, which 1g viting a.statute
that didn't include that at the time language, and
post the amendment where ;hey say at the time the
statute is tolled. Dewan, Dewan saild you have 0 days
left because the Statute of Limitations. continues. to
run the day that you sgerve the NOI. That!'s no longer
the case. And I've cited to the accrual statute at |
600.5838 (A) which also uses the language at the time
of the act or omission by the doctor or.the dentist
or whoever, that's when the statute beging to accorue,
So if they -- if they did something wrong, and at the
time means a day later, then we would have not until
December 26th to have filed our Complaint, that
wouldn't be the end of the Statute of Limitations,
December 27th would kbe. If yvou interpret at the ;ime
ag meaning a da? léter, we'lre stilllin time, We
gtill have an extra day.

And, your Honbz, I cilted to Crockett,
Burton, andéd I would like to review Lancaster.
Crockett was prior te the amendment. What ﬁush
vergug Shabahang says 1s that the amendment éctual}y
clarified the proper interpretation. Crockett wag

pricr to the amendment, and what they held there was
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‘it is a very easy calculation to see that we are on

the NOI was filed on the last day of the Statute.of

Limitatione, and they gaid under their, under their
reagoning you had 182 déys. Aﬁter that, étariing thal
day‘after it was tolled, the final 102-day -- 182nd
day -it was also toiled and then you could file your
Complaint one day later, which happened tc be a
Saturday in that case, so the 183rd day you filed,
they gave them until the Monday. But what they saild
is if you file on the last day of the Htatute of
Limitations, then you get 182 days and you file on
the 182rd possible day, which would have been a
Monday in that case.

Burton was a cage that does stand, does deal
with the Btatute of Limitations repcse, but the
reagon I cited it lg a published case that shows how
to caleulate thig 182 days, and it ;s, it's very
gimilar to the time period we have,

In thatlcase, they were loocking at Decembern
16th the NOI was sgerved. In our case, we are looking
at December 26th the NOI was sérved. -In that case
they sald the period of -- the notice period expires
December 17th.  In cur situation we are saying the
lasgt -- the firest time you could file the Complaint

wag December 27th, so it is only off by 1¢ days, and

10 =t -

AN-20-477-0T-LTOZ72/2-0s N -Ag.a3




10
11
12
13
14
15
16
17
18
13
29
21
22
-23
24

25

‘incorrect because that creates 183 days. I would say

time.

Dgfendants séy that when the Cour: in Burton
gald the néﬁide period expires on December 27th, thaﬁ
meant essentially 11:59 p.m. in the evening it
expiredrAso the whole day. of December.27th had .to
pass -- December 17th. I‘ﬁ gorry, It's June 17th
that I'm talking about. They are gaying that the

whole day had to pags. I would contend. that'eg

that when the Court used the woerd expired, they meant
tha; ag soon asg 12:01 a.m. occurred or Ewelve o'clock
and one second occurred that the notice period had
expired, so anytime on June 17th of -- in the Burton
cage, they could have £iled their Complaint,
otherwise it gives an extra day. But if we have an
extra day under defendant's reasoning, we are still

not late, even if nhig, his calculation is that we

- were, that we were supposed to wait until June 28th,

we were still a day earlf, and MCL 600.2301 protects
ue from dismisgal because it doesn't impact their
substantial rights under Decogta and other caseg,
THE COURT: Okay, Counsel, Tl give you a
ghort response,
MR. TRUST: Brief repiy.

MR, RUCKER: Can I respond to Lancagter?

11—
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That is their silver bullet cage !

THE COURT: Hang on. Go ahead.

MR. TRUST: Judge, the question that you
a;ked as to, okay, if the notice of intent is served
five days before the Statute of Limitations expired
ig exactly the issue that we have in thig case,

There are zero dayve remaining in thig Statute of
Limitationg as bto when the NOI was gerved. It was
served on December 26th, 2013. The alleged
malpractice occurred December 26th, 2011; 182 pius 0,
thankfuilyrgoing to law school, realizing math, is
182 dayeg, not 183 days.

The other opinions, the prejudice aspect of
this 1g a given, whether the lawsuit is viable or
not, I mean, that's a clear preijudice to defendants
ag to allow the case to go forward. $o0, Judge, for
the reasong that we pet forth in the brief and in
regpect to the additicnal cage law and ciltations that

plaintiff's counsel 18 citing te today, without the

cases directly in front of us, I unfortunately cannot

respond to those cases. Those are issues that are

outside of the pleadings, so I would just reguast

that we review the‘case law and that this Honorable

Court grant summary dispogiticn pursuant te C(7) and

C(8). Thank you, vouxr Honor.
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THE COURT: What I am going te do is this:
I willigive you 1C days to file a response to the
cageg that he c¢ited. This is a very unique issue,
and however'I rule gomebody ig going to take it up.
So I am going take the matter under advigement, I am
going to issue a written opinion, And if I rule ﬁn
behalf of the plaintiff, I will grant your Moticn for
Application to Leave and grant a stay.

MR. TRUST: Thank you, your Honor,

THE COURT:; OCbviously, if I deny youxr
motion --

MR. TRUST: Similarly do the game.

THE COURT: Yes, Right,

MR. TRUST: Thank you,

MR, RUCKER: Your Honor, Lancaster, I have
to deal with that, that was their silver bullet case.

THE COURT: Counsel, number one, I am going
to read that.case: Number two, I am not bound by it.
Becauss I wag -~ | |

MR. RUCKER: Correct.

THE CQURT: ~-- certain that you mentioned it
in there,

MR, RUCKER: Correct.

THE COURT: I will take it under zadvigement

and then I will isgsue a written opinion.

13
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Counsel, thank you very much. You did a
great job. Tﬁank vou.

MR. TRUST: Judge, wmay we have the citatione

.of the cases that plaintiff oited just --

THE COURT: I can't give you the namesg but I
can give you the cites.

MR, TRUST: Actually I just want to make
gure that your instruétions today that plaintiff
provide ug the citations and pages numbers of, go
forth of the cases cited,

THE COURT: 487 Michigan 116; 300 Michigan
Court of Appezls 513; 490 Michigan Supreme 239; and
290 Mich. App. 167.

MR. TRUST: Thank you, your Honor. And
plaintiffs have just, sco that the record is clear,
plaintiffe' counsel has handed me three cases, Thank
you.

MR, RUCKER: Your Honor, can I, gan I ask
the Ccurt to look at Footnote 2. of the Lancaster
case? | .

TEE COURT: -I will look at the whole case.

MR. RUCKER: Fcotnote 2 ig key. Thank you,

MR. TRUBT: Thank you very much, your Honor.

THE COURT;: You are welcome,

MR, TRUST: Have a good day.

14 —
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CERTIFICATION.
STATE OF MICHIGAN )
: } 55
COUNTY OF MACOME )

Date:

I, Supan L, Hasslg, 0fficial Court
Reporter cf the Sixteenth Judicial Circuit, State of

Michigan, do hersby certlfy that the foregoing pages

comprise a full, true and correct transgcript taken in

the matter of JEFFREY HAKSLUOTO and CAROL HAXKSLUQTO,
Plaintiffg, wvs. MT. CLEMENS RECGIONAL MEDICAT CENTER
N/X/A MCLAREN MACOMB GEN'EﬁAL RADIOLOGY ASSCCIATES,
P.C., and ELI SHAPIRO, D.0., Defendantg, on Monday,
August 11, 2014.

. /s8/Susan L, Hasslig,

#

Ml gy

Susan L./Hasslg, COR-0939
Officia¥ Court Reporter

September 26, 2014

Mount Clemens, Michigan
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GIARMARCO, MULLINS & HORTON, P.C.

ATTORNEYS AND COUMNSELORS AT LAW

Terith Floar Columbia Cenfer 7 101 Wiest Big. Beaver Road ¥ Troy, Michigan 48084-5280 v P: (248] 4577000 v F- [248) 4577001 ¥ www.gmhlaw.com’

STATE QF M!CHEGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

JEFEREY HAKSLUOTO

and CAROL HAKSLUGTO,
Plaintiffs, - Case No: 14-2556-NH
» Hon. Peter |. Maceroni
-V5- ‘ ’
MT. CLEMENS REGIONAL MEDJICAL CENTER, %%{'%&‘g st
N/K/A MCLAREN MACOMB, f JEIVED
GENERAL RADIOLOGY ASSOCIATES, P.C., e UL 15 35,
and ELI SHAPIRO, D.0,, CaRggg, 01
ﬁf&e@ Ag &E’ﬁ
Defendants, M5 0ouser U@H

STEVE J. WEISS (P32174)
STEVEN P, JENKINS (F59511)

LeROY H. WULFMEIER, IiI (P'22583)
JENNIFER A. ENGELHARDT (P64593)
HERTZ SCHRAM PC CHRISTOPHER J. RYAN (P74053)
Attorneys for Plaintiffs JARED M. TRUST (P72993)

1760 S. Telegraph Road, Suite 300 CGIARMARCO, MULLINS & HORTON, P.C.
Bloomfield Hills, Ml 48302-0183 Attorneys for Defendants

(248) 335-5000/ Fax: (248) 335-3346 101 W, Big Beaver Rd.
swelss@hertzschram.com - 10" Floer Columbia Center -

' Troy, M 48084-5280

(248) 457-7000 -

DEFENDANTS MOTION FOR SUMMARY DISPOSITION
PURSUANT TO MCR 2.116(C)(7), (8) AND (10) -

NOW COME the befendants, —by and through their attorneys, GIARMARCO,
MULLI-NS & HORTON, P.C., and for their Motion for Surmmary Dispositioh- Pursuant to
MCR 2.116{Q)(7), (é) and (10) s'tate‘és follows: | |

1. This case involves ailegations of medi;al malp'facticé relative to- care and

treatment rend§red on December 26, 2071. The statute of limitations is two years, and
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JGIARMARCO, MULLINS & HORTON, P.C:

ATTORNEYS AND COUNSELORS AT LAW

Tenth Floor Columbia Center ¥ 101 West Big Badver Road v Troy, Michigan 48084.5280 ¥ P: (248) 4577000 v F: [248) 457-7001 ¥ www.gmhlaw.com

-would have expired on December 26, 2013, However, on that same date, Plaintiffs sent

their Notice of Intent which tolled the statute of limitations for 182 days. Th'erefofe, the
statute of limitations expired on June 25, 2014,

2, Plaintiffs filed suit on june 27, 2074, one day after the statute of limitations
eﬁpired. . |

3. As is fully explained in the accompanying Brief in Support, Plaintiffs failed to

timely file their Complaint within the statutory period of limitations, and as such, summary -

disposition s required pursuant to MCR 2.116(C)7), MCR 2.116(C)8), and MCR
2.116{C)(70), -

WHEREFORE, Defendants respectfully request that this Honorable Court grant their

Motion for Summary Dispesition and dismiss this matter with prejudice.

Respectfully submitted,

L Y H. WULFMEIER, 11| (P22583)
JENNIFER A. ENCELHARDT (P64993)
CHRISTOPHER J. RYAN {P74053)
JARED M, TRUST (P72993)

Attorneys for Defendants .

101 W. Big Beaver Rd,, Tenth Floor
Troy, Ml 48084-5280

{248) 457-7000

Dated: July 14, 2014
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FGIARMARCO, MULLINS & HORTON, P.C. -

ATTORMNEYS ANMD COUNSELORS AT LAW

Tenth Floor Columbia Center ¥ 101 West Big Beaver Road ¥ Tray, Michigan 48084-5280 v P [248] 457-7000 v F: [248) 4577001 ¥ www.gmhlaw.com

12/26/11 Dr. Shapuro reads Piamtrffjeﬁrey Ha%(sluoto 5 CT scan.
112/26/13 | Mr, Haksluoto files an NOI alleging that the 12/26/11 NO{ was misread,

‘BRIEF IN SUPPORT

NOW COME the Defendants, by and through their attorneys, GIARMARCO, .
MULLINS & HORTON, P.C., in supportof their Motion for Summary Disposition Pursuant
to MCR 2.116{C)(7), (8) and (10} state as Tollows:

INTRODUCTION

This case involves allegations of malpractice relative to the interpretation of a -

racliclogy report on December 26, 2011, Plaintifs served their Notice of Intent on
December 26, 2013 (Exhibit A), which means the _statute of limitations expired_182 days
later, on June 26, 2014, Plaintiffs did not file their Complaint unt;l June 2% 2074 (Exhibit -

B); after the statute of limitations expired. Dismissal is requxred

Can M 15 2014
STATEMENT OF PERTINENT FACTS ﬁa@.m

. ”ﬁ{}@g b{}{ !%Dﬁa U@ﬁ
For purposes of thas motion, the foHowmg dates are of significance; £ S

6/26/14 | 182-day tolling period runs and statute of limitations expires.
6/27/14 1 Plaintiff's Complaint is filed.

Given that the Corhplaint-no’c timely filed, Defenclants now maove this Honorable Coyrt for
“surnmary disposition.

STANDARD OF REVIEW

Pursuantto MCR 2.1 1‘6(C)(7), summary disposition is appropriate where the claim is
barred by the applicablé statute of limitations.

3
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ATTORNEYS AND COUNSELORS AT LAW

A motion for summary d’isposition pursuant to MCR 2.116{C)(8) tests the iegai.

sufficiency of the CompEamt Maiden v Rozwood 461 Mich 109, 119 (1999). Al well
pleaded factual al!egatrons are accep‘ced as true and construed in a light most favorable to

the nonmovant. Id, citing Wade v Dept of Correcmons 439 Mich 158, 162, {1 992). This

" motion may be granted onl y where the cialms a[]eged are “so c}early unenforceable as a

matter of law that no factual development could posszbiy justify rgcovery,” Id at 163. When

decid{ng a motion under MCR 21 1 6(C){8),.th-e Court considers only the pleadings. MCR
2116165), |

Almotien und_er MCR 2.116(C)(10) tests the factuai sufficiency of the complaint
Maiden, s_upré at 120. In evaluating a motion for summary disposition broﬁght under this
subsection, & trial court considers afffd‘av'its, pleédings, depositions, adlm-issi.ons, and other
evidence submitted by the parties, MCR 2,716(G){5), in the light most favorable to the
party o‘pposing the motion. Ritchie-Gamester v City of Berkley, 461 Mich 7'3, 7—6; 597

NW2d 517 (1999). See also Maiden, supra at 120. The movinglparty has the burden of

supporting its _positl‘én with documentarf evidence, and if shpported, tﬁe burden then s-hifts'

to the opposing party to establis%; the existence of a genuine issue Df.displ.f[ed fact. Quinto
-‘ v Cross & Peters Co, 451 M‘ich. 358, 362; .547l Nw2ad 314 (1996). “Where the burden of
“-proof at trial on Aa dis;aos,itive‘issue rests on a nenmoving party, the noﬁmoving party may
not rely on mere allegations or deniéls in [the] pleadings, bgt must go beyond the pleadings,
to set forth specific facts _shov\}ing that a genuine issue of material fact exists.” Id [Emphasis -

addedl. Where the proffered evidence fails to establish a genuine issue regarding any
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"material fact, the moving party is entitled to judgment as a matter of law. '!d, MCR

2.116(C10), (G)(4).-

LAW AND ARGUMENT

L DISMISSAL WITH PREJUDICE 1S REQUIRED BECAUSE PLAINTIFFS FAILED
TO TIMELY FILE THEIR COMPLAINT PRIOR TO THE EXPIRATION OF THE
'STATUTE OF LIMITATIONS:

The statute of limitations for medical malpractice claims is two years. MCL

600.5805(6}. A claimant who wishes to bring a lawsuit sounding in medical malpractice

must file a Notice of Intent (NOI) giving Defendants 182-day notice before commencing an

action. MCL 600.2972b. The statute of limitations is tofled at the time the Notice of Intent
is served. MCL 600.5856((:).. Howeaver, “The statute is tolled not longer thanrthe number of
days equal to tﬁe number of days rémaining in the applicabie rotice period after the date
notice is given.” . Therefore, if a Notice of Intent isl filed two years from the date‘ of the
alleged malpractice, when the 182-d ay tolling period ends, it is axiomatic that the statute of
limitétiOns will n@t resurme Eunning (.e., there will beé no more days remaining in the
_appiicable notice period after the date notice is given).

A?ﬁlying the ‘above law to the sentinel events.in th %sl case, it is clear that the instant
matter is time barred. The claim accrued on the date that the CT was allegedly neglfgentiy
read-; 12/26/11, and therefore the NOI filed exactly wo years later, on 12/26/14, was filed

with zero days left remaining on the statute of limitations,  Plaintiff diid not file the

“Complaint on the statutorily m.andated 182" day (6/26/14), but on the 183 day (6/27/14).

The féilowing table summarizes the sentinal events, as well as their significance, for -

purposes of this motion:
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ATTORNEYS AND COUNSELORS AT LAW

12/26/11 - AliegedMaipractlce

Two year clock begms ”tlcklng” for purposes
of statute of limitations.

12/26/13 | NOI Filed | Tolls the statute ofhmntat:ons for 182 days.

6/26/14 | 182 day tolling period runs | SOL Expires

6/27/14 | Complaint Filed | Dismissal with prejudice

Defendants presume that Plaintiffs will argue that they could not file suit unti!
6/27/14,-and that MCR 1.108 afforded for them to do so, However, the Michigan Court of

Appeals addressed the precise issue before this Court, i.e., when the tolled statute of

limitations expired in the instance of a plaintiff who filed a Notice of Intent on the last day

of the perioaflimitations', in the case of Dewan thou.ry, Unpublished Opinion Per Curiam
of the Court of Appeals, issued March 28, 2006 (Docket No. 265020, Ieavetdenied 477
Mich 888 (2006}, which is attached-as Exhibit C. In Dewan, the plaintiff served an NOI
precisely' two years from the date of the date of accrual/loss (.aﬂegedl malpractice occurred
jLJ,ne 4, 2002; NOI filed June 4, 2004), /d. Per MCL 600.29121b, the filing of the NOI
tolled that statute of limitations for 182 days. Id. However, the Dewan plaintiff fi Ied. suit
one business day after the 182-day period ended. /d. The trial court granted slummary

dxsposmon pursuant to MCR 2.116(C)(7), ruling that pla‘mtiﬁ‘s conﬁpiaint was barred by the

 statute of limitations because the complaint was filed the next business day after expwatnon

of the entire 182-day period. id. Plaintiff appealed and the Court of Appeals affimed the
disenissal. /d., | |

‘ The Dewan Court reasonecir that sin;e_p-laintiff filed the Notic_e'cn‘ Intent two yea;rs. .
from the date of the alleged malpractice, when the .182-‘day tolling period éxpired, the
statute bf ].imitgtions did not resume :;unning, ;amd p]aintiff ﬁa—d-no tirﬁg remmaining in which

6
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: to file suit. /d. The Court further held that no portion of the limitations period remained

altér the Notice of Intent was expired, because the 182-day tolling period had passed in its

entirety. /d. The Court stated:

Moreover, contrary to plaintiffs assertion, the trial court’s decision did not
shorten the NO! period to 181 days. Plaintiff chose to wait until the last
day of the limitations period in order to serve the NOI. The entire 182-
day period elapsed in this case, but plaintiff's act of serving the NOI on
the Jast day of the limitations period ensured that no time would remain
in the limitations period when the 182- day perlod expired.

Id (Emphasis Added).

The current case is identical in every material respect to Dewan. Here, Plaintiff's
allegations of negligehce against Defendants relate to actions taken on December 26,
2011, As did the piaintiff in Dewan, the instant Plaintiffs waited until the last possible day

(December 26, 2013) to serve their Notice of Intent, The Notice of Intent tolled the statute

- of-limitations -fo‘r=”182 days, As such, the statute of limitations expired on June 26, 2014,

Like Dewan, after the 182 day tolling period expired, Plaintiffs had zero additional days

' remaining to file the Complaint within the two-year statute of limitations period. In order

to file timely, Plaintiffs needed to file- their Complaint on June 26, 2074, They did not.
Instead, they filed on ij'e 27, 2014, Therefore, Plaintiffs failed to file their Complaint
within the statute of limitations. Defendants are entitled to dismissal with prejudice,

© CONCLUSION AND REQUEST FOR RELIEF

By clhoosing to serve their Notice of Intent on the last possible day, Plaintiffs put

themselves in & position where they had to file their Complaint on June 26, 2074, They

failed to do so, and-as a result of their decision, surhmary disposition is required.
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WHEREFORE, Defendants respectfully request that this Honorable Court grant théir

Motion for Summary Disposition and dismiss this matter with prejudice.

Respectfully submitted,

L?i& HORTON, P.C.

Y H. WULEMEIER, 11} (P22583)
JENNIFER A. ENGELHARDT (P64993)
CHRISTOPHER J. RYAN (P74053)
JARED M. TRUST (P72993)
Attorneys for Defendants -

101 W, Big Beaver Rd., Tenth Floor
Troy, MI 48084-5280 '
{248} 457-7000

By;

CAnig
Wity
- Mooy @%fufiﬁﬁ u@ﬁ;

Dated: July 14, 2014

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing instrument was
served upon the attorneys of record of all parties to the above cause by
maifing the same to them at thelr respective business addresses disclosed

by the pleadings of reco herem with postage fully pre-paid thereon on’
July 14, 2014,

LINDA S. ALLEN
Legal Assistant
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THIE NOTICE 13 INTENDED TO APPLY TO THE HEALTH CARE PROFESSIONALS,
ENTITIES, AND/OR FACILITIES AS WELL AS THEIR EMPLOYEES OR AGENTS,

ACTUAL OR OSTENS!
JEFFREY HAKSLUOTO.

Joseph Flynn, DO

1000 Harrington Strest
Mt. Clemens, Michigan 48043

Mt. Clemens Emergency Physicians PLLC
Resident Agent:  Rich Reidy

1000 Harrington Street

Mt Clemens, Michigan 48043

Efi E. Shapiro, DO
1000 Harringten St
Mount Clemens, Ml 48043

{HO097AD5, 4

BLE, WHO WERE INVOLVED IN THE TREATMENT OF

(HREETIER 13
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Apram Basra, DO

1000 Harrington St

Mount Clemens, Ml £8045
General Radiology Asscc., PC
Resident Agent: Eli Shagiro
1834 Oak

Birmingham, Mishigan 48009
Meount Clemesns Regional Medical Genter
Resident Agent; Mark S. O'Halla
1000 Harrington Blvd.

Mount Clamens, Ml 48043

1} FACTUAL BASIS FOR CLAIM;

This is a claim for medical malpractice being brought on behalf of Jeffrey Haksluoto ("Mr.
Hakslunte”) alleging negligence as a result of the circumstances surrounding the
treatment provided by Mount Clemens Regional Medical Center ("Mt. Clemens”) and its
smployees and agents, including but not limjted to Jdoseph Flynn, DO {*Dr. Flynn"™), and
Mt. Clemens Emeraency Physiclans PLLC (Emergency Physiclans”), Apram Basra, D.O.
("Dr. Basra”), Efi E. Shapiro, DO ("Dr. Shapiro™ and General Radiclogy Assoc, PC

(“Gen‘era[‘RadioiogyWW and timely diagnose and treat Mr,
Hakalusto on or abbut December 26, 2011, N

Mr. Haksluoto, age 51, presented to Mi, Clemens on December 28, 2011 with complaints
of abdominal pain, nausea, vomiting and diarthea, His abdomen was tender and tight
and with .constant mid-epigastric pain, (Isted as "5 out of 10", which worsened while
" sitting and felt befter when lying down on his right side. Mr. Haksluoto also provided a
recent history of vamiting 2-3 times for the past three days, According to the Mt. Clemens
regord, Mr, Haksluoto was seen by Dr. Fiynn and Dr. Basra. Upon exdmination, Mr.
Haksiyoto's abdominal was distended with decreased bowel sounds. An abdominal x-ray
was performed and the impression was, “dilated alr filled loops of small and jarge bowsl
with some air fluid Jeveling may relaled fo an fleus. Qbslrction cannof be entirely
exciuded. No gross free air is seen. No active pulmonary disease.” However, a GT scan
without contrast-was later performed  and read by Dr. Shapiro as ‘unremarkable
appearing CT examinstion of the abdomen and peivis, There is & smal calcification
within the distal aspect of the abpendixl however, ‘the appendix appears otherwise
unremnarkable.” Mr. Haksluoto was discharged with pain medication. The finaf diagnosis
was acute gastritis, acute vomiting, acute diarrhes, sev\erelabdominal pain, acuts lleus,
' ' Z

{Haugr408.7)
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Despite the CT scan findings, Mr. Haksluoto is crifical of the decision to discharge him
given the findings on the abdominal x-rays, the abnormal taboratory results, and his
clinical picture suggestive of an obstrucfion or an acute unidentified abdominal process
Moreover, Mr. Haksluoto is critical of the reading of the CT scan, as the CT scan was not
normal and a colonoscepy should have heen recommendead,

Ori January 8, 2012, -Mr, Haksluoto returned to Mt Clemens with complaints of severe
ahdaminal pain which was sharp and stabbing in nature along with emesis. Mr. Haksluoto
provided a history of recently being seen in the hospital after vomiting up “black bile.” An
abdominal series was performed at the time, which revealed "a Jarge amount of free

intraperitoheal air. Residual oral conlrast Is seen fn the small bowel and colon from the,

prior upper Gl. Impression: Free intraperitoneal air.” Mr, Haskluoto was taken emergently
taken to the operating room for surgical intervention, :

. The postoperative diagnosis was perforated abdominal viscus, status post subtotal
colectomy secondary to. perforation, celon obstruction with lschemia and sepsis and
anastomotic breakdown of smal! bowel anastomosis with free perforation into the abdomen.
Thereafter, Mr. Hakslucto suffered multiple hospitalizations and complications Inciuding
respiratory and Kidney failure, the need for multiple surgical interventions and
hospitalizations, rehabilitation and hemodialysis. Me is no fonger able to werk given his
ongoing deficiis. )

As a result of the failure o properly and timely dlagnose Mr. Haksluoto's acute complaints
‘on December 26, he suffered delayed diagnosis of an acute abdominal process and or
cbstruction, perforated abdominal viscus, ischemic Injury, including areas of mucolsal
ulceration and necrosis, trasmural necrosis, inflammation, thrombosis, myoecardial
infarction, pulmorary complications, peritonitls, the abscesses, necrosis, small bowel
anastomosis, septic shock, kidney failure with acute tubular necresis secondary to septic
shock requiring hemodlalysis, respiratory failure, infections, the need for a colostomy,
wound vaes, and gastrastomy tube, approximately thirteen surgeries, including but not
limited to 2 colostomny, muftiple exploratory faparctomy and omentectorny, irrigation and
wound debridement of . the - abdominal wail, a fotal abdominal reconstruction, and

abdominaiplasty surgery, Moreover, Mr. Haksluoto suffers Increased risk. of future

complications, physical, emotional and financial hardship, wage loss, significant medical
expenses, severe pain and discomfort, anxiety, smbarrassment, mental anguish, fright,
shock, anxiety, emotional distress and other related damages. :

At all times pertinent hereto, Dr. Fliynn, and any ali physiclans who diagnosed, evaluated
and or examined Mr. Haksluoto were employees andfor agents of Emergency Physiclans
and Mt Clemens and thereby imposing vicarious-liability on Emergency Physicians and M.
Clemens for the actions of said health cars providers. '

{HDoosT a1}
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At all fmes pertinent hereto, Dr. Shapiro and any alt physicians who diagrosed, evaluated
and or examined Mr. Haksluoto were employees and/or agents of and Mt Cleniens and
General Radlology thereby imposing vicarious liability on General Radiclegy and Mt,
Clernens for the actions of said health care providers, :

At ail imes pertinent hereto, Dr. Basra and any all physiciane who diagnosed, evaluated
and of examined Mr. Haksluoto were employees and/or agents of and Mt Clamens
thereby imposing vicarious liability on Mt. Clemens for the actions of said health care

provider,

2)  THE APPLICABLE STANDARD OF PRAGTICE OR CARE ALLEGED

The si:andarﬁ of care req'uired that Dr. Flynn, and Dr. Basra along with any
and alf of employees, agents, staff, or medical personnel involved in the care
of Mir, Haksluoto accomplish the following: ‘

Y 20:47°0T 2T02/472/2 DSIN AQ AaAIZOTY.

Treat Mr, Haksluoto In accordance with the standard of care for caregivers and
physicians engaged n the practice of emergency medicine; :

Properly implement a plan to appropriately manage, monltor and treat Mr.
Haksluoto when he presented to Mt Clermens;

Properly mionior, supervise and treat Mr. Haksluoto to avold causing undue harm ' S
and injury;. - _ :
Timely and without delay identify, recognize and treat the signs and symptoms of :
acuite abdominal process and or obstruction; _ ‘ ‘ .

Timely and withatt deia;lr identify, recognize and treat the signs and éymptoms af
4 bowel obstruction 'and or acute .abdominal process so as to prevent a
perforation and a fatal deterioration of Mr. Hakslucic's medical condition; ‘
Order a gastroenterciogy consutt;

Order & colonoscopy,

Order boWel rest;

Admit Mr. Haksluoto fo the hospital for careful menitoring and, surgical
Imtervention; ' ‘ )
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Propetly discortinue oral feedings,
Perform a colonoscopy;

Order repaat x-rays, ultrasounds, and CT scans to effectively monitor Mr.
Haksiuote's sbdomen and {o avoid complications;

Recogmze the need for urgent’ mterventlon to determine the euoiogy of and stem
the tide of Mr Haksluoto's detenorat ing medical condition;

Order a CF scan with [V contrast;

Propetty consider and timely order exploratory surgery and or decompressive
colonosecopy;

* Refrain from causing andfor contributing to the deterioration in Mr. Haksiuoto's
- condition;

(oUsTACS T

Other areas of malpractice to be discovered,

The standard of care required that Dr. Shapiro, MD along with any and ail-
of employees, agents, siaff, or metlical persennel involved in the care
of Mr, Haksluolo accomplish the following:

Treat Mr, Hakslucto in accordance with the standard of care for caregivers and
physicians engaged in the practics of radiology;

Timely and without delay identify, recognize and repc:rt mgns and symptoms of
colon thickening, an acute abdominaf process and or obstruction;

Recammend a colonoscopy,

Recommend repeat x-rays, and CT scans (with and without contrast) {o effectively
monitor and diagnose Mr, Haksluote's abdomen;

Rafra in from causing and/orcontnbu‘mg to the deterioration in Mr. Hakslucto's
candition; .

Praperly read and leport any and all abnormalities an the CT scan dated Dacember
28; -
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The standard of care reguired that Mt Clemens, General Radiclogy and .-

Other areas of malpractics to be discovered.

Emergency -Physicians any and all of iis employess, agents, staff and
medical persornel involved in Mr Haksiupin’s care accomplish the
following: ' ,

Draft, distribuie, implément and/or enforce appropriate rules, regu%ati'ons,

policies, procedures, orders and provisions which could and should have

prevented the acts.of negligence committed and should have prevented the
injuries which were suffered;

Proyid'e physicians, technlcal and support personnel, as well as the technical
diagnostic and treatment services, with equipment and training necessary (o

~ ensure the safe perfermancs of the health care underiaken,

Properly ensure all of ifs empleyess, including but not mited o, physicians,
technical and support personnel, are trained 1o emergently evsluate, detect,
diagnose and treat bowel obstructions;

Dratt, disseminate, adopt, implement, and/or enforce appropriate  rules,
regulations, policies, procedures, and orders which would and should have
resuited in the appropriate and timely treatment of Mr. Hakslucto;

© Judiciously train tts staff conceming sffective diagnosis and interventlon of an

" Hona7aes 1)

ohstruction and or acufe abdominal process 1o ensure proper medical avaluation
and treatment;

Treat Mr. Heksluoto in accordance with the standard of care for caregivers and

physicians engaged In the practice of emergency medicine ahd radiology;

Propetly implemsnt a plan 1o appropriately manage, monitor and treat Mr.
Haksluoto when he presentad to Mt. Clemens, '

Properly monftor, supervise and treat Mr. Haksluoto to avoid causing undue harm
and njury; . '

Timely and without delay identily, raéogmize and freat the signs and symptoms of
acute abdominal process and or obstruction; .
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Timely and without delay identify, recognize and treat the signs and symptoms of
s bowel obstruction and or acule abdominal process so as to prevent 2
perforation and a fatal deterioration of Mr, Haksluote's medical condition;

Order a gastreenterology consult;
Order a colonoscopy;
Order‘bowel rest:

Admit Mr. Hakslucto fo the hospital for careful monitering and surgical
intervention;

Properly discontinue oral fesdings;

Perform a colonoscopy;

Order repeat x-rays, uitrasounds, and CT scans to effectively monitor Mr.
Haksluoto's abdomen and to avold complications,

Recognize the nesd for Lrgent intervention {o determine the efiology of and sterm

the tide of Mr. Haksiucto's deteriorating medical condition, -
Order a CT scan with [V contrast;

Properly consider and timely crder exploratory_ surgery and of decompressive
coloncscopy;

" Refrain from causing and/or contributing to the deterioration in Mr, Heksiuoto's

{HOGRTACE. 1)

condition;

Timely and withaut délay identify, recognize and report signs and symptoms of
colon thickening, an acute abdominal process and or chsiruction,

Recommend & colonoscopy;’

Recommend repeat x-rays, and CT scans (with and without contrast) to effectively
monitor and diagnose Mr. Haksluotc's abdomen;

Properly read and report any and ali abnormalities on the CT scan dated Decamber
26: : : o ,
-
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The standard of care was breached in that Drs. Flynn, and Basra and any and
all of the employses, agents, stalf and medical personnel invelved in Mr.
Haksluato's care failed to accompilsh the following: ‘

‘and physicians engaged in the practice of emergency medicing;

- Failed to properly implemant a plan to approprlately manage, monitar and treat
_ Mr, Haksluoto when he presented to Mt Clemens; :

Faffed to propér!y monitar, supervise and treat Mr. Haksluoto fo avoid’ causing

Falled fo timely and without delay identify, recognize and treat the signs and

{HO057405,1}

Other areas of malpractics to be discoversd,

Failed to treat Mr. Haksluoto in accordance with the standard of care for caregivers

undue harm and injury;

Falled fo fimely and Withou{ delay identify, recognize and treat the'signs and
symptoms of acute abdominal process and or obstruction; ‘

symptoms of a bowet obstruction and or acute abdominal process sa as io
prevent a perforation and a fatal deterioration of M. Haksluoto's medical

conditfori;

Failed to ordar a gastroenterology consult;

Failed o order a colonoscopy,

Failed to order bowe! rast;

Falled fo admit Mr. Haksluote to the hospital for sarsful monitoring and surgical
intervention;

Failed to properly discontinue oral feedings,
Falled 1o perfonm a colonoscopy,

Failed to order repeat x=rays, ultrasounds, and CT scans ¢ effecti\}ely moniter Mr.
Haksluoto's abdéimen and to avoid complications; ’
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Failad to recegnize the need for urgent intervention to defermine the etic! ogy of
and stem the tide of Mr, Hakshuoto's dexenoratmg medical condi taon

Failed to order a CT scan with [V conirast;

Falled to properly consider and timely order exploratery surgery and or
decompressive colonoscopy; :

Falled to refrain from 'cau‘sing aﬂd!or. con‘triiqutihg to the deterioration in Mr.
Hzakslualo's condition,

Other areas of malpractice fo be discovered.

- The standard of care was breached in that Dr. Shapiro and any ahd all of the
smployess, agents, siaff and medical personnel invelyved in Mr Haksluotﬂ s

care faiied fo accompftsh the following:

WY 20:0:0T 2TOZ/2/2.-0S W A9 AIAIZ0TY:

Faited %o treat Mr. Haksludco in accordance with Lhe standard of care for caregivers
and physnmans engaged In the practice of radiology;

Failed to fimely and without delay identify, recognize and report signs and‘ '
symptoms of colon thickening, an acute abdeminal process and or obstruction,

Failed to recommend & colonoscopy,

Falled to recornmend repeat x-rays, and CT scans {with and without contrast) to
sffectively moniter and diagnose Mr. Hakslucto's abdomen;

Failed to refrain from causing and/or contrlbutmg to the deterioration in Mr.
Hakslupte's condifion;

Failed to properly read and report any and all abnommalities on the CT scan dated
December 26;

Cther areas of maipractice to be discaversd,
The standard of care was breached in that Mt Clemens, General Radiology

and Emergency Physicians and any and all its employees, agents, staff and
medical personnel Invelvad In Mr. Haksluoto's care failed to accomplish the

foliew;nq
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Falled to draft, distrihute, Implement and/or enforce appropriate rules,
regulations, policies, procedures, orders and provisions which could and should
have prevented the acts of negligence committed and should have prevented ihe
injuries which were suifered; Coe :

Failed to provide physiclans, technicat and support personnel, as weil as the
technical dlagnostic and treatment services, with equipment and fraining
necessary to ensure the safe performance of the health care undertaken;

Failed to properly ensure all of its employees, including but not imited to,
physicians, technical and support personnel, are frained to emergently evaluate,

.detect, diagnose and treat an acute abdominal process and or obstruiction:

Failed fo draf, disseminate, adopt, irmplement, and/or enforce appropriate ruies,
regulations, poiicies, procedures,, and orders which would and should have
resulted in the appropriate and timely treatment of Mr, Haksiuoto;

Failed fo judiciobsiy train its staff concarning effective diagnesis and .intervention
of an acute abdominal process and or obsiruction to ensure proper medical

-evaiuation and treatment;

Failed to treat Mr, Haksluoto in accordance with the standard of care for caregivers
and physicians engaged in the practice of emergency medicine; -

Falled to properly implement a plan to appropriately manage, monitor and freat
Mr. Haksluoto when he presented to Mt. Clemens;

Failed to prapatly monitor, supervise and treat Mr. Haksluoto to aveid causing

- undue harm and injury;

{HOOET 405 1}

Fafled to imely and without delay idehﬂfy, recognize and treat the signs and
symptoms of acule abdominal process and or cbstruction;

Failed to timely and without delay identify, recognize and treat the signs and -
symptoms of a bowel obstruction and or acute abdaminal process so as fo
arevent a perforation and a fatai deterioration of Mr, Hakslucto's medical
conditton; ) :

Fafled to order a gasiroenterology consitl;

Failed to ordsr a colenoscopy;

10




Falled to order bowel rest;

Fajed to admit Mr. Haksiuoto fo the hospital for careful monitosing and surgical

interventicn;
Fafled to properlydiscontinue oral feedings;
Failed to perform a coionosCopy;

Failed to order repeat x-rays, Witrasounds, and CT scans to effectively monitor Mr,
Haksluoto's abdomen and o avoid cornplications;

Failed to recognize the need for urgent irtervantion té determine the etiology of

and stern the tide of Mr. Haksluoto's deteriorating medical condition;

Failed to order a CT scan with [V confrast;

Falled to properly consider and fimely order exploratory surgery and or

decompressive colonoscopy,

Failed to refrain from causing and/or coniributing to the deterioration In Mr.
Haksluoto's candition, ‘

Failed ‘o timely and without delay identify, recognize and report signs and
symptoms of colon thickening, an acute abdorfinal process and or obstruction:

Failed {0 recomrmend 8 colonescopy,

" Ealled to recommend repeat x-rays, and CT scans (with and without contras) o

{HOOUT 405 1)

effectively menitor and diagnose Mr. Haksluoto's abdomen;

Failed to recommend a colonoscopy;

Failed to properly read and report any and all abricrmaliies on the CT scan dated
Decamber 26, - :

Other areas of malpractice to be discovered.

11
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4) The standard of care required that Dr. Flynn, and Dr. Basra and any and all
employses, agents, staff, or medical persennel involved in the care of Mr.
Haksiuoto should have accomplished the following:

Snould have treated Mr. Haksluoto in accordance with the standard of care for
caregivers and physiclans engaged in the practice of emergency medicing,

Should have properly implemented a plan to appropriately manage, monitor and
treat Mr. Halsluoto when he presented to Mt Clermnens;

Sheuid have properly monitored, 'supervised and trsated Mr, Haksluioto to avoid
causing undue harm and injury, ' o

Should have timely and without delay Idénﬁﬁed, recognized and treated the signs

and symptoms of acute abdorninal process and or obstruction;

Should have timely and without delay identified, recognized and treated thé_ slgns

" and symptoms of a bowel obstruction and or acuie abdominal process so as to

prevent a perforation and a fatal deterioration of Mr. Haksluoto's medical

condition

{HagsT4d6 1)

Shouid have ardered a gastroenierology cansult;
Should have ordered a colonoscopy;
Should have ordered bowe! rest;

Should have admitied Mr. Haksluoto io the hospital for careful rmonitoring and
surgical intervention;

- Should have properly discontinued oral feedings,

" Should have performsd a colonoscopy,

Should have ordered repeat x-rays, ultrasounds, and CT scans to effectively
monitor Mr, Haksluoto's dbdomen and to avoid complications; '

Should have recognized the need for urgent intervention to determine the etiology
of and stemn the tide of Mr. Haksluoto's deterioraling medical condition;

12
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Sheuld have ordered a CT scan with I\/ contrast;

Should have praperly considered and timely ordersd exploratory surgery and of |
o decompressive colonoscopy, _ : -.

Should have refrained from causing and/or contributing to the deterioration in Mr.
Haksluoto's condition:

Other areas of malpractice to be discovered,

The standard of care required that Dr. Shapirc and any and all of its
. cmployees, agents, staff and medical personnel involved in Mr. Haksluote's
sare sheuld have accomplished-the following:

WV-20:47:0T-LTOZ /2 DS A AIFO3Y,

Shoul(ﬁ hé\fe treated M, Haks_}uoto in accordance with fhe standard of care for
caregivers and physicians angaged in the practice of rad iclogy;

Should have timely and without delay identify, recognize and report signs and
symptorms of colon thickening, an acute abdominal process and or obstruction;

Should have recommendad a colonoscopy;

Shouid have recommended repeat x-rays, and CT scans (with and without
confrast) to effectively monitor and diagnose Mr, Haksiuoto's abdomen;

Should have refrained from causing and/or contributing to the deterioration In Mr.
Haksiuoto's condition;

Should have properly read and reported any and all abnormalities on the CT scan
dated December 26; '

. Gther areas of malpractice fo be discovered. . . C ot

The standard-of care recuired that Mt Clemens, Generai Radiology and E
Emergency Physicians and any and all of its employees, agents, staff and |
medizal personnel involved in  Mr. Haksiuote's ‘care should have
accomplished ihe following: '

Should have drafted, distriblted, implemented and/or enforced appropriate rLies,
regulations, policles, procedures, orders and provisions which could and should

.+ {HomRT A0S 1)
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have pravented the acts of negligence commited and should have prevented the
injuries which were suffered; .

Should have provided physicians, technicat and support personnel, as well as the
technica! diagnostic and treatment services, with equipment and fraining necessary
ta ensure the safe performance of the health care underaken; ‘

Should have properly ensured ail of its employees, including but not imited to,
physicians, technical and support perscnnel, are trained to emergently evaluate,
detect, diagnose and treat an acute abdominal precess and or obstruction,

Should have drafted, disseminated, adopted, implemented, andior enforced
appropriate rules, requlations, policies, procedures, and orders which would and
should have resuited in the approptiate and fimely treatment of Mr. Haksluoto;

Should have judicicusly trained its staff concerning effective diagnosis and
intervention of an acute abdominal process and or obstruction to ensure proper
medical evaiuation and treatment;

NY-20°7OT-LTOC A2 8- 05 IN-AG- G 30T

Should have treated Mr, Haksluato in accordance with the standard of care for
caregivers and physicians engaged in the practice of emergency and radiclogy
medicine; ' -

Should have properly implemented a plan to appropriately 'man'age} monfter and
treat Mr. Haksluoto when he presented to Mt Clemens;

Should have properly monttored, supsrvised and treated Mr, Haksluote to avold
causing undue harm and Injury;

Should havé timely and without delay identified, recognized and freated the signs
and symptoms of acute abdorminal process and o obstruction; :

Should have fimely and without delay identified, recognized and treated the slgns
and symploms of a bowel obstriction and or acute abdominal process sc as fo
prevent a perforation and a fatal deterioration of ‘My. Haksluoto’s medical

condition; .

Should have crdered a gastroenterology consutt;
Shouid have ordered a colonoscopy;

Should have ordered bowel rest;

14
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Should have admitted Mr, Haksluoto to the hospital for careful mon!%o,ring and
surgical intervention; '

Shayld have properly discontinued oral feedings;
~ Shouid have performed a colcnoscopy;

Should have ordered repeat x-rays, ultrasounds, and CT scans fo effecﬁ\relky
monitor Mr. Haksluotc's abdomen and to aveid complications;

Should have recdg nized the need for urgent intervention to detsrmine the etiology
of and stem the tide of Mr. Haksluoto's deteriorating medical condition;

Should have ordered a CT scan with [V contrast:

Should have properly considered and fimely ordered exploratory surgery and or
decomprassive colonoscopy, ‘ .

Should have refrained from causing and/or contributing to the deterioration in Mr.,
‘Haksiuotc's condition; .

Should have timely angd without deiay identify, recognize and report signs ahd
symptoms of colon thickening, an acute abdominatl process and or obstruction:

Should have recommendad a colonoscopy;

Should have recommended repgat x-rays, _and CT scans {with and without
contrast) to effectively monftor and diagnose Mr. Haksiuoto's abdomen;

Should have refrained from causing andfor contribuling o the deterioration in Mr.
Haksluoto's condition; o :

Should have ;jroper}y read and reporied ahy and ait abnormalitles on the CT scan -
dated December 26, ' . -

Other areas of malpractice to be discoversd.

THE MANNER [N WHICH THE BREACHES WERE THE PROXIMATE CAUSE

QF THE CLAIMED BJURY.

15
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As a result-of the breaches i the standard of care on the pért of those health care providers
identified above, Mr, Haksluotc was caused o suffer a failed to diagnosis and treatment of
3 acute abdominal process and or obstruction resuiting in delayed treatment.

As a resuit of Dr. Flynn's, Dr, Basra's, Dr. Shapiro's, Mt. Clemen's, Qeneral Radiology's
and Emergency Physician’s, including any and all of their employees, medical personnel,
staff and agants', failure to comply with the applicable standard of care, as outiined above
and, more specifically, their Tailure to: Properly impiement a plan to appropriately manage,
monitor and treat Mr. Haksluote when he presented to Mt Clemens; Properly moniter,
supervise and treat Mr. Haksluoto to zvoid causing undue harm and injury; Timely and
without delay ideniify, recognize and treat the gigns and symptoms of acule abdominal
process and of obstruction; Timely and without deiay identify, recognize and treat the signs
and symptems of a bowe! obstruction and or acute ahdominal process so as o prevent &
perforation and a fatal deterioration of Mr. Haksluoto's medical condition; Order a

gasiroenteroiog'y consuit; Order a celonoscopy; Order bowel rest, Adrnit Mr. Haksluoto o

the hospital for careful monitoring and -surgical intervention; Properly discontinue oral
feedings; Perform & colonoscopy, Order repeat x-rays, ultrasounds, and CT scans to
effectively monitor Mr. Haksluoto's sbdomen and to avold complications; Recognize-the need

for urgent intervention to determine the etiology of and stem the tide of Mr. Haksluoios -

deteriorating madical condition; Order a CT scan with 1V contrast; Properly consider and
timely order exploratery surgery and or decompressive ColoNoscopy, Refraln from causing
and/or contributing fo the deterioration in Mr. Haksluoto's condition; Timely and without
delay identify, recognize and report signs and symptoms of colen thickening, an acute,
abdominal process and or obstruction; Recommend a colonoscopy, Recommend repeat x-
rays, and CT scans (with and without contrast) to effectively menitor and diagnose M,
Hakslucto's abdomery; Properly read and report any and all abnormalities on the CT scan
dated Decembper 26, Mr. Haksluoto suffered a failled diagnosis and delayed treatment of an
acute abdominal process and or obstruction, perforated abdominal visous, ischemic injury,
including areas of mucclsal ulceration and necrosis, trasmural necrosis, inflammation,
thrombosis, myocardial infarction, pulmonary complications, peritonitis, the abscesses,
necrosis, smal howel anastomosis, septic shack, idney failure with acute tubular necrosis
secondary to septic shock requiring hemodialysis, respiratory fallure, infactions, the need

for a colostomy, wound vacs, and gastrostorny tube, approximately thiteen surgeries,

inciuding but not imited to a colostomy; multiple exploratery laparctomy and omentectomy.
irigation and wound debridement of ne abdominal wall, a total abdominal reconstruction,
and shdominaiplasty surgery. Moreover, Mr. Haksluoto suffers increased risk of fufure
compiications, physical, emotional and financial hardship, wage loss, significant medical
expensses, severe pain.and discomfort, anxisty, embarrassment, mental anguish, fright,
shock, anxiety, emciional distress and other related damages. ' :

. Had it not been for Dr. Fiynn's, Dr. Basfa's, Dr. Shapiro’'s, Mt. Clemen's, General

Radiology's and Emergency Phystcian's mcluc}‘mg any and alil of their employees, medical

HOGR7 408.1)
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personnel, staff and agents’ failure to comply with the applicable standard of care as
outlined above and, more specifically, thelr failure tor Properly implement a plan to
appropriately manage, monitor and treat Mr. Haksluoto when he presented fo Mt, Clemens,
Properly monitor, supervise and treat Mr. Hakslucto to avold causing undue harm and
injury; Timely and without delay identify, recognize and treal the signs and symptoms of
acute sbdominal process and or obstruction; Timely and without delay identify, recognize

and treat the signs and symptoms of a bowel obstruction and or acute abdominal procass -

s0 as to prevent a perforation and a fafal deterioration of Mr, Hakslucto's medical condltion;
Order a gastroenterclogy consult; Order a colonoscopy; Order bows! rest; Admit Mr.
Halksluote to the hospital for careful ‘monitoring and surgical intervention, Properly
discontinue cral feedings; Perform a colonoscopy, Order repeat x-rays, ulirasounds, and CT
scans to effectively monitor Mr. Hakslucto's abdomen and fo avold complications; Recognize
the meed for urgent intervention to determine the eticlogy of and stern ihe tide of Mr,
Haksiuoto's' deteriorating medical condition; Crder a CT scan with IV contrast; Properly
consider and timely order exploratory surgery and or decompressive colonoscopy. Refrain
from causing and/or contributing 1o the deterioration in Mr. Haksluoto's condition; Timely
and without delay identify, recognize and report signs and symptoms of colon thickening,
an acute abdominal process and or obstruction; Recommend & colonoscopy, Recornmend
revest x-rays, and CT scans (with and-without contrast) to effectively monitor and diagnose
Mr. Haksluoto's abdomen; Properly read and report any and all abnormalities on the CT scan
dated December 28, Mr. Haksluoto would most likely not have suffersd a failed diagnosis
and delayed freatment of an acule abdominal process and or obstruction, perforated
abdominal viscus, Ischemic injury, including areas of mucolsal ulceration and nacrosis,
trasmural  necrosls, (nflammation, thrombosls, myocardial infarction, pulmonary
complications, perftonitis, the abscesses, necrosis, small bowel anastomosls, septic shock,

kidlney faijure with acute fubular necrosis secondary 1o septic shock reqguiring hemodialysis,

resplratory fatlure, infections, the need for a colostomy, wound vacs, and gastrostomy fube,
approximately thirteen surgeries, ‘including but not limited fo a colostomy, multiple
exploratory laparotomy and omentectomy, irrgation and wound debridement of the
abdominal wall, a total abdominal reconstruction, and abdominalplasty surgery. Morsover,
Mr. Haksluoto suffers increased risk of future complications, physical, emotional and
financial hardship, wage loss, significant medical expenses, severe pain and discomfort,
anxiety, embarrassment, mental anguish, fright, shoek, anxiety, emotional distress and
cther related damages. : -

Further, as an additional result of the mismahagement of Mr. Haksluoio's care and
treatment, as autlined above, Mr. Haksiuoto's family was caused t¢ witness the infliction of
tortuous injuries upon her resufting in emotional and mental damages.

" The above allegations ars based upan information contained in Claimant's medical
records which are currently possessed by Plaintiff's counsel.- Claimant reserves the right
to modify and/or make additional allegation(s) aiter discovery has been initiated and

further analysis is conducted by expert witnesses,
(HagaTAesY i
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§) NAMES OF HEALTH PROFESSIONALS, ENTITIES AND FAGILITIES NOTIFIED:

Dr.. Flynn,. Dr, Basra, Dr. Shapiro, Mt. Clemens, General Radiology and. Emérgency
Physicians along with any and all of their employees, agents, staff and.medical personnel
invotved in the care and treatment of Mr. Hakslucto.

7} MEDICAL RECORDS AND UNIDENTIFIED HEALTH CARE PROFESSIONALS:

In connection with the processing of this Notice of Intent to File Claim, the health care

providers stated herein are asked fo orovide certified coples of any and all medical records
in their possession regarding the treatment provided to Mr. Haksiucto and asked to identify
any and all health care providers who provided treatment to her,

8y NOTICE OF ACCESS TO MEDICAL RECORDS IN CLAIMANT'S POSSESSION:

Giaimant hereby places all of the above fisted health cars providers, thelr  employees,

and/or agents listed in this Notice of intent on notice of thelr”  opportunity to gain access to,
to inspect and a copy of Claimant's medical records. Arrangements for such access sheould
be directed in writing 1o attorney, Steve J, Weiss, Esq., at the contact information provided

below,

TO THOSE REGEIVING NOTICE: YOU SHOULD FURNISH THIS NCTICE TO
ANY PERSON, ENTITY OR FACILITY, NOT SPECIFICALLY NAMED HEREIN
THAT YOU REASCNABLY BELIEVE MIGHT BE ENCOMPASSED N THIS

CLAIM. ' ‘

Hertz, Schram PC

e UM};@ t

Steve J. Weiss, Esq.

Hertz Schram P

1760 S. Telegraph Rd., Ste. 300,
Bloomfieid Hills, Mi 48302-0183
(248) 335-5000 ext, 251

| Dated: December 26, 2013

‘After baing duly sworn, the undersigned deposes and states that on December 28, 2013, -

she served-Dr. -Flynn, Dr. Basra, Dr. Shapiro, Mt. -Clemens, General Radiclogy and
Emergency Physicians at thelr last known addresses, Claimant's Notice of Intent by
“placing sald decument in properly addressed envelopes with certifled/return receipt first

(HUCETAGS 1}
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class poétagé duly affixed and havirg same depbsited in a U.S. mall receptacle located in

the City of Bloomfisld Hills.
ke Lkt

Cmd}/ Woadard

{HOCE?405.1}
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LT S HERTZ SOHRAY e BT

RADIQLOGY ASBOC,, F.C,; a Domestic
Profesglonal Eeivice Comparation,
and ELI 8HARIRO, D.Q.,

i

- STATE OF MICHIGAN
. .
IN THE 16" CIRCUIT COURT FOR THE COUNTY OF MACOMB

JEFFREY HAKSLUOTO - - - NU
and CARCL HAKSLUOTO, - ;M’ 2556=N H
D Casa No, 14. - ~NH
Plainﬂffs, . Hon.
v PETER J, MACERONI
MT. CLEMENS REGICNAL MEDICAL CENTER, ' o R IEET
& Domestic Non-Profit Gorporation, GENERAL ﬁ?@‘}'ﬁ “%57 &@

JUN g7 701

Bloomfeld Hills, M 483020163
(248) 336.5000 / Fax: (248) 335.3346
- swelss@hertzschram.com '

4203 1)

: : : - CARMELLS SARAUEH
g Defendants. : ‘ WACOME GOUNTY GLERK
%’? . . . / 7 N .

? HERTZ 8CHRAM PC : Wi m”’?%""’l' “j"“"'":} 5}’ i;..,-., ‘JD

% By _Bteva . Weiss (P32174)

¢ Staven P. Jonkins (PE9E11) o g G

& Attorneys for Plaintiffs CARMELL A s as

§ 1760 5, Telagraph Road, Suie 300~ ~ , MO Gy iy

/

Thers s no othar aivil action batwsen these partles arlsing out of the
same transactich or suclrranice a5 alleged in this complaint-pending In
this sourt, hor hae sy such action been pravinusly fled and dismissed or
Aransferred after having bean assigned to a judge, nordo | know of any
other oivi} action, between these parfles, arslng out of the same
trensaction or socurrence as afleged in this complalnt that 1& either
pending or was previpusly filed and disrrissed, transfatrad, of otherwise:
disposad of efter having been sssignad fo & judge In this court.

COMPLAINT
AND DEMAND FOR JURY TRIAL

Plaintfts, JEFFREY HAKSLUOTO (Wi, Heksluotel), and CAROL HAKSLUOTO

— e NY-Z0OTLTOZ2R OSWAGGIAIZOTY,

{"Mrs. Hakslua{o”)i by and thraugh their attorneys, Hertz Sehram PG, for thelr Complalnt|
against Defendants, MT, CLEMENS REGIONAL MERICAL GENTER, & Domestic Non-Proft




L AW OFFICES HERTZ SCHRAM PC

Corporation, GENERAL RADIOLOGY ASSOC., P,C., a Domestic Professional Service |

Corporatioh, and ELI SHAPIRO, D.O,, states:

Jurisdiction and Venue

1. This Is a medical Malpractiqe case. Pursuant to MGL 500.2912d, attached

hereto as Exhibit 1 are the Affidavits of Merit signéd by Seth Glick, M.D.,-who is board

certifled In radiclogy and Fred Simon, MD, who is-boa'rd certifled in genaral surgery.

According to the Afﬁdévits of Merit, DF, Glick and Dr. Simons have reviewed Mr, Haksluoto's
perinent medical records and are- of the opinion that the rhe_dlcal malpracﬁce cialms brought
by Mr. Haksluots are meritorlous, |

2. | Pursuant to MCL‘ 600.2912b, Defendants ware provided With‘: the required
Notice of intent on December 28, 2011,

3, Mr. Haksiuoto and Mrs. Haksiuoto are residents ofthe City of St, Ciaif Shores,

"~ Macomb County, Michigan.

4, Mount Clemens Regional Medical Center (“Mt, Clamens”} is & Domestic Non-
Profit Corporation daing business in tha City of Mount Clenﬂens, Macomb County, Michigan.

5, General Radiology Asscc, PC, ("Generai Radiclogy”) s a D‘ome‘stlc

Y

Professional Service Corporaticn deing business in the Clty of Birmingham, Oakland Courtty,

Michigan.

8. Dr. Shapiro is a physiclan licensed to practice medicineg in the State of

*Michigan and at all peﬁinent times, provided health care servicas In the City of Mount

Clemens, Macomb County, Michigan,

7. The amountin éohtroversy exceeds Twenty-Five Thousand Dollars ($25,000),

exclugive of interest and costs.-

{HeA dp30z.1) ; 2
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LAVY OFFICES HERTZ SCHRAM PC

Géneral Allagations

8. Plaintiffs re-allege and incerporate by reference Paragraphs 1 through 7 as
though marg fully set forth herein.

9. Atall fimes pertinent heréto, Mount Clemens, General Radiolegy and Dr.

Shapiro, along with thelr agenis, employess, staff and msdical personnel involved in the care

of Mr. Haksluoto, heid themselves out o the public and te Mr. Haksluote as qualified medical

treafers, possessing the requlsité abilities and fralning to properly diagnose and treat Mr.
.Haksbluoto. A |

10, Mt Clemens is vicariously liable for fhe acfs and/or o.missions of Dr. Shapiro
hecause he was an oétensibie and/or actual agent of Mt. Clamens. .

1. General Radiolegy is vicariously liable for the acts and/or omisslons of Dr,

‘Shapiro because he was an cstensible and/or actual age'nt'of General Readiology.

12, M. Hakslucte presented to Mt. Clemens on Decamber 26, 2011 with
complaints of abdominal pain, nausea, VOhﬁting and diarrhea. Mr:Haks!uoto’s abdomen

was tender and tight and with constant mid-epigastric pain, (listed as “6 out of 10"), which

: eréenad while sitting and felt better when lying down on hls right side. Mr. Haksluoto alse

provided a re'cent history of vomiting 2—l3 fimes for the past three days,

| 13, Aeccording to the Mt. Clemens recort, Mr; Haksluoto was evalustad by two M,

Clemans emergency medicine physicians, Upon examination, Mr. Haksluoto's abdominal

was distended with decreased bowsl sounds.

7‘E4. Given Mr. HakslUoto's complaints, an 'ébdbrnlnal x-ray wag requested and
;ﬁefformed . The impresslen was reported as, “difated air filled loops of small and large bowé!
l‘/%/ffh‘ some air fluid le\}efing- may refated fo én f,’eas.{ Obstruction cannot be entirely excluded,

No gross free air is seen. No active pulmonary disease."

[Ht42302,1} 3
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LAW OFFICES HERTZ SCHRAM PC =

15, Given Mr, Haksluoto's ongeing complalnts and the abdominal x-ray findings, a

- CT scan without contrast was later performed. Dr. Shapiro reviewed, assessed and issuedia

report of the CT scan findings, stating, “unremarkable appaarfhg CT examination of the
abdomen and pelvis. There is a small calcification whhin the distal aspect of the appendix;
however, the appendix appears otherwise unremarkahle.”

1 6.. Given the CT scan findings erronecusly reported by Dr, Shapira, Mr, Haksiuoto

was improperly discharged. The final diagnosis was acute gastritls, acute vomiting, _acU"ge

diarrhea, severe abdominal pain, and acute ileus.

17.  Plaintifis' experts are critical ofthe reading of the CT scan, as the CT scan was

nct nermal.

18 Mr, Haksluoto returned to Mt, Clemens on Dacember 28, 2011, with complaints

«of acute nausea,- vomiting and diarrhea, According to the Mt Clemens recards, Mr, |

Haksluoto was seen in the emergency room depariment the previous Monaay and glven

“anti~ametics and pain medications, The records also state that a CT scan of the ahdomen

and pelvis on Decembar 26, 2011 was "unremarkable.” Unforfunately, the srroneous

‘unremarkable” CT scan led the physisians who treated Mr. Haksluoto during the December

29 admission to diagnose "viral gastroenteritis or bacterlal colitis,” and— Mr. Haksluoto was

once again digcharged from Mt. Clemens without proper diagnosis and treafment.

| 19, Had Dr. Shapiro read and reported the December 28 CT scan comecily, Mr,
Haksluoto would ha\(é been treated on Decernber 26 and he would have likely avoided the
December 29 emergency room visit and the resulti.ng perforation and ruptured hemicolon.

20, On Jénuary B8, 2012, Mr;' Haksluoto retumned to Mt. Glemsns with complaints _of

severe abdominal pain which was sharp and stabbing In nature along with emesis ("black :

{Hrt42202.1) . 4
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LAW OFFIGES HERTZ SCHRAM PG

bile™). Mr. Hak-slluoto provided a history of recently being seen in the hospital ;m December
26 and December 29,

21. Glven Mr. Haksluoto & severa and DnQOmg complaints, an abdomlnal series
was pen‘ormed at the time, which revealed "a large amount. of free mtraperffoneal alr.

Residual oral contrast Is sesn in the small bowel and colon from the prior upper Gi,

- Impression; Free intraperftoneal afr.”

'+ 22, Duetothe cliinical and diagnostic findings, Mr, Haksluoto was eme“rgentlytaken

to the operating room for surgical intervention.
. 23, The post-o.perative diagnosis was raported as “perforated abdominal viscus,
status post subtotal colectamy secondary to perforation, coion obstruction wifh ischernia
and sepsis and anastomotid breakdown of small bowel ar‘aastdmosis with free perfora{ion
into the abdomen.”

24, Asaresutt cfthéféﬂure_z of M. clémens, General Radiology and Dr, Shapiro,

and any and all of their eﬁployees andfor agents, Including the abové mentionad

‘ indlvldual‘s and/or entities involved Inthe treatment of Mr. Haksluctoin connec’cion with fheir

fallure to properiy read/raport the C:T sCan on December 28, 2011, wh ch caused Mr,

‘ Haks!uoto to be mlsdrag nosed and lmproper!y treated, gnven the [ikely rellance of rnvoived

_physiclans on the reporting of the CT scan, and caused the followmg

ccmptlcatlons/damagec; mciudmg but net limitad to the fo{lowmg 8 perforated abd ominal

viscus wrth frea lntrapeﬂtoneai air requiring mul‘npie surgerles including, but not hmated o, a

-colectomy with fleostormny and exploratory laparotories, ruptured hemlco{on and further

resulting in abdominal seps?s septic shock acute kidney injury, respiratory fallure an

X anastomo’tic leak, peritonitis, necrosls, adhesions, 4 fistula, abdominal wounds, infections,

internai bleeding, acute anemla, and scarring.

{Ho14z302.4} 5
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L AW CFFICES HERTZ SCHRAM PC

25.  As a further rasult of the failure of Mt. Clemens, General Radiology and Dr.
Shapiro, and any and all of thelr employees and/or agents, including the above mentioned

individuals and/or entities involved in the treatment of Mr. HaKsiuoto in connection with ther

faiiure to properfy read/report a CT scan on December 28, 2011, which caused Mr.

Haksluoto to he mlsdlagnosed and smproperly treated, given the likely reliance of involved

physiclans on the reporting of the CT scan, Mr. Haksluoto was caused to suffer unnecessary

medical treatment, wage loss, attendant care, loss of housenold services, anxiety,
dlsoomfor‘c, needless fright, shogk, disabllity, scarring and depression, humfilation, emotional
distress, excruclating paln, physical, emotional and financial hardship, severe pain and
discomfort, loss of gnjoymen‘z of life, limitation of normal activities, extreme embarrassment,
mental anguish and Unnecessary medical expenses,
COUNT |

28, Plaintiffs re-zliege and inoorporate‘ by references the allegations set foﬁh in
paragraphs 1 through 28 as though moré fully set forth herein, :

27, Mt Clemens holds itself out.as a health care provider for the public.

28, Mt Clemens undertool, through Dr. Shapiro, to édhere o the appropria’.tie
standard of care for radici ogls’cs ' o

29. Mt Clemens stands ligble for the neg!lgem‘: acts of Dr, Shap|r0

30, Mt Clemens held a duty to act in accordance with the recognized standard of

care applicable to radiologlsts for the treatment rendered to Mr. Haksiuoto.

31, While Mr, Hakshioto was being treated by Mt Clemens, specifically by Dr,
Shaplro, Mt. Ciemens breached the dutfes it owed to Mr. Haksluato in @ manner including,

but not limited ta, the following:

IHA42302,1} 8
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LAWY OFFICES HERTZ SCHRAM PG

a. - Failing to properly interpret and repert imaging studies in accordance with the.

a'cceptable standard of care for radiologists;

b. Failing to properly | nterpret read, assess, detectand report upon the CT scan
of Decamber 26, 2011;

c. ‘Failing tc consider the possibi'my of an obstruction or ileus when reading and
- Interpreting the CT scan of December 26, 2011,

d - Féiling to r_eco-m‘mend additional tesﬂlng including but not imited to a-
» - celenoscopy and or additional CT scans, to further follow-up on the
findings of the December 26, 2011 CT scan given the previous abdominal
x-ray findings and Mr, Haksluoto's complaints of abdominal pain;
e Fai]ing o assess and interpret the CT sean In conjunction with the abdominal
x-rays dated December 26, 2011 and compare the Imaging, and explain
the comparison including any differences between any findings.
5 Failing to detect and report abnormalities evident in the sigmoid colon:
g.  Other areas of malpractics to be discovered,
- 32, The breaches of the standard of care by Mt. Clemens, by and through Dr.
Shapiro, are further set forih In the Affidavit of Dr. Glick, attached as Exhibit 1.

33.  Asadirectand proximate resuff of the deviations from the standard of care by

. Mt Ciemens by and through Dr, Shaplro M, Haks]uoto suﬁ’ered misdiagnosis and | mproper

treatment, given the likely re!;ance of involved physicians on the repomng of the CT scan,
which caused the following complications/damages including, but not limited to, the following:

a perforated sbdominal viscus with free Intraperftoneal alf requiring mulfciple surgeries

including, but not limited to, a colectomy with lleostomy and exploratory laparotomies, and

further resutting in abdominal sepsis, septic shock, actite kidney injury, ruptured hemicolon,

- resplratory fallure, an anastomotic leak, peritonitis, necrosis, adhesions, aﬁstula,' abdominal

wounds, infections, internal bleeding, acuté anemia, and scarring.. See Exhibit 1, Affidavit

of Dr. Siimon,

{HOM 42502.1) 7
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LAW QFFICES HERTZ SCHRAM PC

34, Furthermore, as a direct and proximate result of the deviations from the

standard of care by M{. Clemens, by and through Dr, Shapiro, Mr. Haksiuoto suffered

unneéessary medical treatment, wage loss, attendant care, loss of household services,

anxletyf dlscomfort needless fnght shock, disability, soamng ghd depression hummatfon

emoﬂona!dtstress excruclating paln physma! amotional and financial hardship, severe pain

and discomfort, loss of enjoyment of life, Mmitation of hommal activities, extreme ,

embarrassment, mental anguish and unnecessary medical expsnses,

35, WHEREFORE, Plaintiffs respectfully request that a judgment in excess of
$25,000 be renaefad against Defendants, together with costs, Intersst, and attorney fees so
wrongfully incurred iﬁ prosecuting this action,

dOUNT 11

38. P]éintiﬁfs i‘e—a{iege and incorporats by reference the sllegations set forth In
paragraphs 1 ’th'r‘ough 35 as thoﬂgh more fully set forth herein.‘ |

37.  Gepsral Radiology holds itself out as & heailth care orovider for the publfc. “

38, General Radiology undertook, through Dt Shapiro, o adhere to the
ap‘prop_riate gtandard of care for racﬁolég"sts l

38, - General Redlology stands liable for the negligent acts of Dr Shapiro,

40, Genera! Radiology held a duty to act in accordance wzth the reoogmzad

. standérd of ¢are applicable to radiologists for the treatment rendered fo Mr. Haksluoto.

41, While Mr, Haksluoto was belng freated by General Radlology, specificelly by
Dr. 8hapiro, General Radiology'breached the duties it owed to Mr, Haksluoto in a manner
including, but not limited to, the following:

a. Failing o properly Interpret and repert Imaging studies in accordance with the
acceptable standard of care for radiclogists; -

{Ho142302,3) g
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b, Falling to properly inferpret, read, assess, detect and report upon the CT scan
of December 26, 2011;

c. Failing to consider the possibitity of an cbstruction or leus when readfng‘énd
Interpreting the CT scan of December 28, 2011;

d. Failing fo rscommend additional test ing Including but hot fimited to a
colonoscopy and or additional CT scans, to further follow- -Up on the
findings of the. Decembar 26, 2011 CT scan given the previous abdominal
x-ray findings and Mr, Haksluoto s complaints of abdomlnal paln;

8. Fallmg o assess and interpret the CT scan in conjunction with the abdominal
x-rays dated December 26, 2011 and compare the Imaging, and explain

" the companson including any differerices between any findings.

f, Falling to detect and report abnormal:ﬁes evident in the sigmold colon;

g.  Other arsas of malpractice fo be dlscovered

42. The breaches of the standard of care by General Radiology, by and throtgh Dr

Shaplro, are further set forth in the Aﬁldawt of Dr, Glick, attached as Exhibit 1,

43, As a direct and proxmate result of the dsviations from the standard of care by

General Radlology, by and thmugh or. Shaplro Mr. Haksluo’co suffered misdiagnosis and.

impropertreatment givan the likely reliance of involved physiolans onthereporting ofthe CT

- scan, which caused the following complications/damagesfmcluding, but not limited to, the

following: a perforated abdominal viscué with free intraperitoneal air requiring multiple
surgeries including, but not lmited to, a colectomy with flecstomy and exploratory

lap‘érotomi_es, and furthenj resulting.in abdominal sapsls, séptlc shock, ruptured hemicolon,

acute kidney injury, resplratory failure, an anastomotic leak, peritonitis, necrosis, adhesions,

& fistula, abdominal wounds, hfactions, internal bleeding, acute anemia, and scarring. See
Exhibit 1, Affidavit of Dr, 8imon,
44, Furthermore, as a direct and proximate result of the deviations from the

standard of care by General Rad lology, by and through Dr. Shapiro, Mr. Haksluote suffered

{Hotqz302.1) @
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- unnecessary medical treatment, wage loss, attendant cars, loss of household services,

, anxiety, discomfort, heedless fright, shock, disabiilty, scarring and depression, humiiiation

emo_tic_}hai distress, excruciating pair, physical, emoticnal and financial hardshlp, severe pain
and discomfort, Joss of enjoyment of Iife, mitation of normal activitles, extrema
embarrassmént, mentel anguish and unnecessary medical expenses.

45, WHEREFORE, Plainffs respectfully request that a judgment in excess of

‘ 525,000 be rendered agalnst Defendants, togefﬁerwith costs, interest, and aftorney fees so _

- wrongfully Incurred in prosécuting this action,

COUNT Il
46,  Plaintiffs re-allege and incorpdrate by reference the allegations set forth in

paragraphs 1 through 45 as though mors fully set forth herain,

47.  Dr, Shapiro held a duty fo act In accordance with the recognized standard of |

care app Ioabls and exercused by like physicians for the treatment he rendered to Mr.

Haksluoio.

48.  Dr. Shap:ro wolatad ihe duty owed to Mr, Haksiuoto by deviating frem the '

apphcable stand of care in & mannar including, but not fimited to, the follc»wang

3. Faihngto properly interpret and report Imaging studies in accordance with the
accepiable standard of care for radiclogists;

- b, Falling to proper!y interpret, read, assess, detect and report upon the CT scan
" of Decemb@r 28, 2011,

c. Failing te cons;derthe poss:blhty of an obsiruction or ileus when reading and
mterpretmg the CT soan of DeoemberZB 2011;

d Falllng to recommend addl’clonai testzng including but not limited tc & .-
‘ colonescopy and or additlonal CT scans, to further follow-up on the

findings of the December 28, 2011 CT scan glven the previous abdominal ||

X-ray ﬁndings and My, Haksluoto’s complaints of abdominal pain;

HoTAz30R. 1) . 10
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8, Falling to assess and interpret the CT scan In conjunction with the abdominal
x-rays dated December 28, 2011 and compare the imaging, and explain
the comparison including any differences betwsen any findings.
1. Falling to detect and i-‘epo'r’e abnormalities avident in the sigmoid colen;
g. Other areas of malpractice to be diécovered 7
49, The bregches ofthe standard of care by Dr, Shapliro afe further set forth in the
Affidavit of Dr. Glick attached ag Exhibit 1. o
- 80, Asadirect and proximate resuit of the deviations from the sta_ndard of care by
Dr. Shapiro, Mr. Haksluoto suffered misdlagnosls and improper treatment given the Eike-ly
reliance of involved physicians on the reporﬂﬁg of the CT scan, which caused the following
complications/damages including, but not limited to, the following: a perforated abdominal
viscus with free Inftraperitoneal air requiring multiple surgerles including, but not limited to, a

colactomy with Jleostomy and exploratory japarctomies, ahd further resulting in abdominal

sepsis, septic shock, acute kidney injury, ruptured hemicolon, respir’afory faflure, an

anastomotic leak, peritonitis, necrosis, adhesions, a fistula, abdominal wounds, Infections,

internal bleading, acute anemla, and scarring. See Exhibit 1, Affidavit of Dr, Simon.
51, Furthermore, as adirect and proximate resuit of Dr, Shapire's deviations from the

standard of care, Mr, Haksluoto also suffered unnecessary medical freaiment, wage loss,

lattendar}t care, loss of houéehold services, anxlety, discomfort, neediess fright, shock,

disabliity, scaming and depresslon, humiliation, emotional distress, excruciating pain,
physical, smotional and financial hardship, severe pain and discomfort, loss of enjoyment of
Eifel limitation of normal acivitles, extreme embarrassment, mental anguish and unnecessary

t

medical expenses.

{Ho1 420, 1) , 11
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52,  WHEREFORE, Plalntifis respectfully request that a judgment In excess of
"$25,000 be rendered against Defendants together with costs, interest, and attorney fees so

Wrongfully incurred in prosecuting this action,

LOSS OF CONSORTIUM OF PLAINTIFF CAROL HAKSLUOTO

53, Piéint?ffs hersby re-allege and incorporate fully paragraphs 1 - 62 as if fully

- stated herain.

84, Atall times relavant hereto Mr, Haksluoto was the Jawful husband of Plaintlff
Ms. Haksluoto,
55, As a drect and prommate cause of the acts or omlsslons constitufing

negﬁgence and/or gross negligence of the above-named Dafendanfs Plaintif Ms Haksluoio

has been deprived of the Icss of consortium, cornpassion, companionship and society ofher'

hﬁsband, Plaintiff Mr. Ha"ks{uoto which Includes, by way of fllustration and not limitation:

a. The reasonable expenses of necessafy medical care, treatment and
servicas received by her husband;

b, The reagsonabls value off:he servigas of her husband of wh;oh she has |

' heen deprived;

‘e The reasonable value of the society, companionship and sexual
refationship with her husband cf which she has been deprived,

WHEREFORE, Pfainth“fs, Mr. and Mrs. Haksluote, respectfully request judgment in

thsirfévdagainstthe Defendants, Mt. Clemens, General Radiclogy and Dr, Shapird,joinﬂy

. and severally, In whataver amouhfsaid Plaintiffs are found to be antitled, as determined by

{Ho142302,1) : 12
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| .
fhe trier of fact, together with Interest, costs, and attorney fee?s and any other relief the Court
f nds approprlaﬁe !
' T
Respecifully aubmﬂﬁed, H Toig ’gﬂﬁf i @
HERTZ SCfIRAM'PG - JUN 27 20
|
Yl CARMELLA BABAY Y
By: /(,., : M.-mmldr? cgus\m’cfe %23
Steve J, Weiss (P32174)
Steven P. Jerkina (P5O511)
Attornevs for Plaintirfs
1780 8. Tex!egrapm Road, Suite 300
_ Bloomfield Hifls, M| 48302-D ‘ll?ﬁ'F ‘*’\‘ﬁkﬂﬁ s‘«;j E'@ED
I (248) 336-5000 | L
Dated: Jung 27, 2014 ;
g 1 ' N 2T e
E ’ A :' SARAATIT 3 A IS AT AL I
% DEMAND FOR JURY TRIAL - o oty o
Lo . \ T . ) .
@ Plainiiffs, JEFFREY HAKSLUOTO, and CAROL HAKSLUQTO by and through thelr
oL . |
§ attorneys, Heriz Schram PG, hereby demand a jury trial in the above-captionad matter.
Respectfuily submitted, '
HERTZ SCHA/ &Z
‘ By:

|
Bteve J, Weisy' (P32174)
Steven P, Jenking (P69511)
Aftorneys for Plainiffs .
1760 3. Telegraph Road, Suite 300
Rloomfiald Hills, M| 48302-0183
' (248) 336-6000 !
Dated: Juns 27, 2014
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| AFFIDAVIT OF MERIT OF SETE N. GLICK, M.D,

STATE oF PENNSYLVANIA )
é#ﬁMﬂEﬁf?fM’

COUNTY CF

I; Seth N, Glick, M.D., being first duly sworn, depose and stats as follows:

1 I'am & licensed physician in Pennsylvania and | am bbard—certiﬁed_'m

radiology. in ihe years 2010 and 2011, mere than 50% of my {ime was, and currently st

Is, deyote& to the active clinical practice of radiclogy.

2, * | have reviewsd the following records and documents regarding Jeifrey

Haksluoto (‘Mr. Haksluoto”;

The pertinent imaging reports;

Varicus operaflye reports

The pertinent pathology reports; -

A CD-ROM containing Mr, Haksluoto's imaging studies;
Nottce of Intent to Fite Clalm,

00T

8. The applicable Standard of Care or Practice | Is to generally perform as
a reasonably prudent phys!clan in the area of radiology under gimilar clreumstances,

4, ‘ Based upon my review of the aforementioned documan’zation, i am of

the opimon that El[ E. Shaplro Do (“Dr Shaplro") individually, and/er General Radiclogy
Assoc P. C and Mount O!emens Regicnal Medlcal Center by and through thelr agents,
© employaes, medical personnel and physloians, inciuding, but not limited to Dr Shaplro

‘(coﬂectivdy. hereaﬁer “Dr, Shap!m"), breached the applicab!e standard of gare owed to Mr,

(Hola10a0.1) ' -1

WV 20:°0T 2T0Z2/z DSW.AQ A3 AIFDTY.




Haksluoto In a manner Including, but not Jimited to the following:

S Falling to properly Interpret and re;ﬁbr‘z imaging studies In accordance
with the acceptable standard of care for radiologlsts;. .
b.  Falling to properly Interpret, read, assess, detect and report upon the
CT .scan of December 28, 2011; )
¢.' . Failing to document the likely existénce of an obstruction or leus when
- reading and Intetpreting the CT scan of December 26, 2011;
d.. 'Falling to recommend addltional testing including but not limited foa
colonoscopy and or addltional CT scans, to further follow-up on the
findings of the December 26, 2011 CT scan givan the previous abdominal
_x-ray findings and Mr, Haksluota's complaints of abdominal pain;
e, - Faliing {o assess and Interpret the CT scan' in conjunction with the
abdominal x-rays dated December 26, 2011 and compars the Imaging, °
and expialn the comparlson including any differsnces batwesn any
fndings;
f. Failing to détect and report abnormalitles evidant in the sigmold éulon; '1
g Other areas of malpractice to be discovered.
5, The actions that should have been taken in order to have complied '

with the applicable. of Standard of Practicé or Care are essantially dolng thoss items which

were not done as listed In the precedihg paragraph, paragraph number 4, and Include thle‘

| followings:

{Hotdo30.1}

© Properly Interpret and report Imaging studies in accordance with the

accebtable standard of care for radiologists;

Properly Interpret, read, assess, detect and report upon the CT scan

of December 26, 2011;

INY. Z0 20T ) TOZ 217 YIA AQ .3
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c. - Consider the pussibiiity of an obstruction or lleus when reading and
interpreting the CT scan of December 28, 2011;

d.. .. Resommend additional testing Including but not imited to & -
colonoscopy and or additional CT scans, to further follow-up on the
findings of the Dacember 26, 2011 CT scan given the previous abdominal
x-ray findings and Mr. Haksluoto’s complaints of abdomihal pain;

8, Assass and imerpret the CT secan in conjunction with the abdominal
*-rays dated December 26, 2011 and compare the Imaging, and explaln
the comparison Including any diffsrences between any findings,

1, Detect and report sbnormalities evident In the sigmeld colon;

g.  Other areas of malpractice to be discovered.

.. The failure of Dr, Shaplro to proberly adhere to the Standard of Cate, as . |

outlined In paragraph 4, including, but not limited to, properly interpret end report imaging -

studles in éccordanoe with the acceptable standard of cars for radiologists, properly
Interpret, f‘ead, assess, and rsport upan the CT scan of December 28, 2011, consider the
posslelity of an obstruction or lleus when reading and Interpreting t'he CT secan of
December 26, 2011, recommend additional testing Including but not Timited fo a

colonoseapy'an-d or addifianal C‘f scans,ltc‘u further follow-up on the -ﬂhdlngs of the

' December 26, 2011 CT scan given the previous abdominal x-ray findings and Mr,

Hak_sluoto‘s complaihts of abdominal pain; properly r;aad and report any and all
abp;armajlties on the CT scan éatad De&emberi 26, 2())11, properly diagnose an flous/
.éb's'trucﬁon and detect/ rapqrt abnormaﬁtigs evident In the sigmold colon; more likely than
not, causea Mr. Hakslucto fo be misdiagnosed glven the 1|.ke!y refiance of Involved

gt . 3
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physilcians on the reporting of the CT sean ané impreperly discharged and caused. the
~‘foﬁcws’ng .c“omplic_étlons/damages Incfuding but not limited to the following: a perforated
abdominal vlsc‘usj with. free ln’era‘peritonea{ afr requiting muitiple surgeries Including but
-Iimited fo a coleot&rﬁj/'wlth fleostomy énd fu;'ther resuiting in septlc shack, an acute kidnsy
Injury, respiratorf/ Tallure, Ian anastomotic leak and fistula, abdomlnal- wounds, negrosis,

abdomingl sepsls, perlfonitls, Internal bleeding, acute anemia, Infections, and scarring.

Had the appropriate care besn provided, és llsted above,\inolud{ng but ot limited fo

‘ properly interpreting, reading, assessing and éeporﬂng upon the December 28, 2011 CT
scan, the fleus/obstriction would have been properly ldentifled and treated and the ébove
_menfipned complicaﬂohs/démages would haw_e, more likely than not, been prevented,

: | 7. The abave attestations are baséd upan Information contained In M.
Haksluoto’s medical records whioh_are currently possessed by the undérsiénea, .I reserve
the r.ight o medify andior offer additional opinions in the event further records or avidence

s provided to me after discovery has been Intiated. .

8. If called o testify as a witness n this case, | am competent and duallfied to

testify 1o the above statement,
| declare (or cerlify, verify, ar state) under penalty of perjury that the foregoing is true énd

qorl'eot. '

Executsd on m[l_'i_
Al NGY mo,

Sath N, Glick"M.D.

{Hut4 204y 4
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Subsaeribed and sworn to before me this _
/3 day of June 2014, by Seth N, Gllck, D, -
Persoraly-knowne-re-ck proved to me on the basls of

Satisfactory evidence to be the parson who appeared before

Ngtary Public . Zecmin T, Bzoron
o, belomyCounty, _TENNS VLY AnyA
My Commisston expires; __ sc/i7//e

COMMONWEALTH OF PENKEYLVANIA
NOTARIAL §EAL
REGINA J BROWN
Natary Publia
SPRINGFIELD TWR, DELAWARE COUNTY
My Gommlssion Explres oy 17, 2916
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STATE OF CALIFCRNIA }

coumor ,5; A g.{e:?

), Fred Siinon, Jn, M.D\. being firgt dufy sworm, degose and yfata as follows:
1, tamalizensed physiclan in Ca ifomla and 1 am poard-cariifled In gensral surgeny,

2.1 have reviswed the foliowmg racurds ahd decuments regamding Jeffray Haksluoto (*Mr, Hakslucte® %

A, Thé parinent operative reports

B The pertinent pathoiogy reporty;

0. The partinent imaging study reports:

d. ‘The Afidavil of Msntaf Dr, Sef Glick: an
d, The Natles of Intept to Fiie Claim,

3, Based upon my rav!ew.of the aforementioned dchmentatian; 1 am of the dpifion that 28 a result of the deviatlons from the ~

standard of care by Dr. BR Shaplirg, Generel Radlelogy Assos, R.C. and Mt Clemens Reglonal Medical Cenier to the extent they are

“responslble for him (collectively hereatter "D, Shapiro®, da aftasled to by Seih Qlicic. M.D., I his Afficlavit of Merlt, Mr, Haksluote was

misdiagnosad, fmpreperly treated and untimely dischargad, This, I lire, caused Mr. Haksluoto to suffer deellne = hls medical statis, and
severs ad We-threatening complications, insluding but net limited to 2 perforated abdominal viscus wih frae Infra-paritonsd alr, abdominal
sépels, soptic sheck, acute kidney Injury resplratory fallure, &n ansstomesls iaalf‘ perltortltis, necrosls, adheslons, a ﬁsﬁﬁlm Infeciicn,
Ihtema) bisading, acute anamia, abdomina! woynds, and scarring resulting n the need for muiiple surgerss inciuding bot nrr{itad foa
colaotomy with Tlsostoray, colostorny, and mu[tipié explosatory laparotomies (collectively hereafier "damages”),

- 4, Mr. Haksluote's above referenced damdges were foreseesble In fight of e bréashes In the standard of sare otatived, s

attested to by Dr. Glick, Mr. Haksiucie's above mentioned damages would, mare [kely than net, have besn aveided had Dr, Shapiro -

adhared o the slandard of care as alfpsted fo In Dr. Gliek's Affldavit of Marftorious Claim. But for thess breaches; My, Haksludio waukl
have undsrgone a fmely decernpression, Inserfion of an NG tube, and e would have been surdleally managed approprately, Mr,
Hakslueto most lkely would have undergons a resection of the affectsd area prier to perforation and without suffering the many sequslae
cuflined abave.

B, 1f cafled to testify as s witness In {his cas2, 1 am competent and gualified to testfy ta the abOVe siaiement_

B, The above alfestations are based upan Information serfained [n Mr Hakshuote's medical remrds. which gre eurrently possessed

by ths Undsralgned, ' ‘

7. reserve the right fo modify andfor bffer additional opiruans in the event further racards at evidence atz prnvfdad ter ma after

- diggovery has been nitiated,

| 4aclare under persly of perjury that the foragmng s frus and gorrect,
Exscltéd on = eef ‘7/

T,
Frad , oh, M

!

* Subsopbed and sworn to before ma this

%Mﬁﬁwﬂr‘ﬁhﬁaﬁ"ﬁ%ﬂ
i, BERIK o HR -
el Gomimission 1995755 fﬁ‘
No:ary Futifig v « Uafflorpsy §

8ant Diagy Comiy g

A

My !;amm Mm‘ms fiey 1, ai1g ’é’

R lw“”“""@‘%‘"#'mum

proved to me oh the basis of satisfactory avidence

gy of June 2014, by Fred 8imon, Jr, MD .
ohe th%;?rson Who appeazdd hafors me, :}’

PiREA

Ytacy

c K - CoUntY, oa e ﬂ"‘ﬁj‘"—"‘"‘ ’
My Commission explras; rw_M *ieid
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Dewan v, Khoury

N . " Courl of Appeals of Michigin-
- Mdurch 28, 2006, Decided
Ne. 263020

Reporter; 2006 Mich, x{pp LEXIS 884; 2006 WL, 785389

CATHERT\IE DEWAN, Plamt[ff Appellant v BELIE G,
KHOURY M.D, ORTHOPEDIC STURGERY - OF
MICHIGAN, and ST MARY'S MEBRCY HOSFITAL,
ak/a ~ TRINITY HEALTH SYSTEM,
Dofcndants—AppcIiecs.

Notice: [*1) THIS IS AN UNPUBLISHED OPINION.
" ACCORDANCE WITH MICHIGAN COURT OF
'APPEALS RULES, UNPUBLISHED OPINIONS ARE
NOT PRECEDENTIALLY BINDING UNDER THE
RULES OF STARE DECISIS,

Subsequent History: Apper! denied by Davan'y. Khoury,
2008 Migi, LEXIS 2152 (Mich., Oet. 13, 2006}

Prior  History: Wayne Cirondt Court. LC No.

- 0d-437134-NH,

Disimsi (lon; Affimned.

‘ rCore Terims I

limitations period, expired, siatute of Hmialions, days,
SUmmATy disposition, tolling, medical malprastice action,
irie] couct, fle sult, wall, tlal courd’s. decislon, loliing
period, ling swit, Ume perod, last day, malpructlce
untimely, Surgery, shorten, notice, na\ro

‘Judges: Befora: Horsello, BT, and Sawyer and Fitzgerald,
RAMER

L Opinion - - : J

" PER CURIAM.

Plalntif appcnls ne of rlght from. the Idal cou:t’s qrder
granting summary disposition In favor of defendants in
th}s medical mlpractice oase, We affirm,

On Fume 4, 2002, plainliff underwent knee surgery
performed by defendant Xhoury at defendant St Mary's
Mearcy Hospital. Complicalions ensved, requiring further
treatment, | On June 4, 2004, piainlifl served a notice of

. intent (NCI) to file p medieal mulpreetice action, =y

required” by MCL 60029724, Thereafiey, plainti(l was
required o walt 182 days before filing sui(, unless no
regponss to the notice was Tecebved afler 134 days, MCL

500.2912b¢ 1), During the tme pariod relevant to this case,
the filing of a NOT tolled {he statute of Hmitations for 182

days. MCL 600, 38567, ? The 182-day period saded on |

. Priday, Docernber 3, 2004, Plaintty ["2] filed suit on

Monday, December §, 2004,

Khoury and his professional corporation, Orthopedio
Surgery of Michigan, moved for summacy tilsposltton

pursiand to WOR 2 JIGCH7), arguing that plalmtl s
complaint was barred by ite stante of Tindtations, Khoury

psserled that the statate of limitatlons (ofling provision

extended the [¥3] lime period In which plainfi (T could file

suil untll December 3, 2004, but (hat the notion wiis
wntimely because plaint!f did not [Te sudt untll December
6, 2004, St Mary's concurred in Khoury's motion, The
tial court agreed mud granted the  motien, and

' subscqucntl}r dented plaintff s molion Eor reconsideration,

summary disposition db nove, Aute Club Graup I Co v

(20047, Absent a dispuled factial issee, flic determinatlion
whether a claini 1s bamed by the expiration of a limiiations
pcnod is a question of law subject to de neve review,

Youmy v Sellers. 254 Micl. App. 447, 450; 657 N.W2d 533

(2002},

tht(ff argues’ that the trtal courl erred by granling
surnnary dispasition i favor of defendants. She asserly
that by hoIdulg that hier complaint, Hied the nexl busme;a

vorfhe ﬁnogcd ‘mredical mulpmcuca occwred on June 4, 2002; thercfore, plomif’s cause of action acerued on that date, MCL,

60D.5838x( Y; Solowrs ¥ Quinvead Hasp Corp 454 WHich, 214, 292: 561 N.1.2d 243 (1097). The stamia of limitaticns far 2 mediead
nialpractice actlon & tvo yeprs, NMCL 600, ﬁSGS(G) 'nm hmitauons pcmod for piamtitx"s cause uf netion explrod o Jude 4,

2004, See MCR 110873

2004 ?A 87 sliective Aprﬂ l 2004, vewrote A 'ICL ﬁD_Q 5856, The umendad \'crslon of the statte docs ot &pply in mls case,

“Wa raview a lial court’s decismn on a motion t’or'

' Burchell, 249 Mich App. 468, 479; 647 N.\W2d 406

70T LTO2H2IZ. 95 W-AG- G AFOT,
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Page 2 of 2

2006 Mich, App, LEXIS 884, *3

duy after expiration of the enlire 182-duy pericd, wag
nriimely, the trial courd shoriened the NQOT period jo (8]
_ days. Plainiifl conlends that the Gling of the NOT befare
rnidiight on Jane 4, 2004, Teft patt of the day remaining,
and thus lefl o porfon (%] of the statole of Hmitations
nnexpiced. She concludes that because a porlion of the
statute of limitations wes remaining on Monday,
Decembor &, 2004, her cémplaint, {fled on that day, was
tHmely. We dizagres, . .

The lwo-year statute of fmitations for plaintifPs medical
malpractice action explred on June 4, 2004, absent tolling,
MCY, 600.5803(6); MCR_1.J08(3), Piniliff served the
NOI ont Tune 4, 2004, The 132-dny tolling peviod begaz
*ranning on Tunc 5, 2005, MCR [J0S(]}, and expirsd on
 Friday, December 3, 2004, Plaimliff was required to wall
the entire 182-day peried bofore ffing sult, See Byrion v
Reed Ciny Hosp, 47] Mich, 745, 747-748: 697 N V.24 424

{2005}, Howsver, becawse the limimttons period expired,

on Jone 4, 2004, no time remained te toll during the
182-day pedod. Therefore, when the 182-day period
ended, the statote of limitations did not Tesumne running,
Planliff had no time remeiring i which to [fle suif,

[¥5] Plainfiffs assertion tha! some porticn of the
" Jimitations pedod remained after the NOL wag served s

without medl becawse the 182-day tolling perfod did not
tegin untl) Jone 4,.2004, had passed in-ils enlirely, MCR
17081}, Morcover, contrary lo plaintiff's asserlion, (he
trial court's decision did net sharten the NOI period o 18]
days.” Plalatiff chose to wall intil the last day of the
Timitations perlod In order to serve the NOL The enlire
182-day period slepsed In this case, but plalntifPs act of
serving the NOL on the last day cof the limltations porlod

ensured that no tGme would remain in the [imilations

period when he 122-day period explred,
Affirmed,
/sf Stephen T, Borrello

Jsf David H. Sawyer

/3 B, Thomss Ritzgerald

JAY 20:9777:0T LT0Z2H2/2-0SIN-AQ aaAIFT

3 IF plaindlf had served the NOT on June 3, 2004, (he 182-day perod would have commeaced on June, 4, 3004, and expired on

December 2, 2004, with pye day remaining in the Thmifations pariod, Under thdse clrenmstances, painttf coold hnve Umely

filed her complalnt on December 3, 2004,
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STATE OF MICHIGAN

* IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB.

JEFFREY HAKSLUOTO
and CAROT, HAKSLUOTO,

Plaintiffs,

v

Case No. 14-2556.NH
Hon: Peter J. Maceroni

MT, CLEMENS REGIONAL MEDICAL CEI‘J’I‘ER1

N/K/A MCLAREN MACOMB,

GENERAL RADIOLOGY AS SOCIATES, P.C,

And ELI SHAPIRO, D.O,, -

' Defendants,ﬁ

HERTZ SCHRAMPC
Steve J. Weiss (P32174)
Steven P, Jenkins (P59511)
Daniet W, Rucker (P67832)
Attormeys for Plaintiffs

‘1760 8. Telegraph Rd., Suite 300

Bloomfield Hills, MI 48304
248-335-5000; fax 248-335-3346
sweiss@hertzschram,conm

GIARMARCO, MULLINS & HORTON, P.C.

LeRoy H. Wulfmeier, ITT (P22583).
Jennifer A, Engelhardt (P64993)
Christopher J. Ryan (P74053)

Jared M. Truast (P72593)

Attarneys for Defendants

101 W. Big Beaver Rd.

10" Floor Columbia Center

Troy, M1 48084-5280
248-457-7000

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANTS’ MOTION FOR.

SUMMARY DISPOSITION PURSUANT TO MCR 2.116(C){7).(8) AND (10}

Now c:ome Plaintiffs, by and through vth‘ei.r a.tﬁom‘ejrs, Hertz Schram PC, and for their
Résponse in Opposition to Defendants’ be;‘io‘n‘ for Summeary Diéposi-tion Pursuant to MCR
2.316{C)Y(7),(8), and (10) sta’ﬁeﬂ as foHGWS” |

- L Adrmtted that the Complamt allegas machcal malpractice occurring on DeCember

26,2011 and a two year lnmtatlons perlod extendmg to December 26, 2013, Demcd as to the

{HoL52635.1

effcct of tolling extendmg the limitations petiod only to June 26, 2014,
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2. Admitted as to-the date suit was filed but denied as to the n’inning of the statute of

_ limitations.

3. Denied that Plaintiffs failed to timely file their- Complaint, and all other

allegations being legal argument are answered in Plaintiffs’ brief in support.
Defendants have incorrectly calculated the statute of limitations and have based theit
caleulations upon an old Yersion of an amended statute that was sometimes misinterpreted. The

 language of the amended statute confirms that Plaintiffs have timely filed their Complaint.

Respectfully subﬁﬁed,

(e
“Steve J, Welss (P321 7"4) :

Steven P. Jenkins (P59511)

Daniel W, Rucker (P67832)
Attorneys for Plaintiffs

1760 8. Telegraph Rd., Suite 300
Bloomfield Hills, MI 48304
248-335-5000; fax 248-335-3346
sweiss@hertzschram.com

Dated: July 31,2014
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. BRIEF IN SUPPORT OF PLAINTIFFS’ RESPONSE
IN OPPOSITION TO DEFENDANTS’ MOTION FOR SUMMARY
DISPOSITION PURUSANT TO MCR 2.116(C)(7).(8) AND (10)

Defendants rely upon outdated, unpubiished case law examining an old \'fcrsion of a
statute that has been amended and come to the erroneous conclusion that Plaintiffs filed their
Complaint after the running of the statute of limitations,

INTRODUCTION

The medical malpractice at issue in this case involved, in part, the reading of a CT scan
byADefendant Eli Shapiro, D.O., on December 26, 2011, On December 26, 2013, Plaintiffs filed
their notice of iﬁtant (MNOT) 1o sue as required by MCL 600.2912b. (Defs’ Ex. A) On June 27,
2014, this Court received Plaintiffs” Compleint for filing. (Defs” Ex, B) . The Comp%aint was

timely filed because MCL 600.5856 tolls the statute of limitations “at the time” the NOI is

fnailed. Conseéuenﬂy, on the date that the NOI was mailed, December 26, 2013, the statute of

limitations was immediately tolled, and that final day of the limitations period- still reﬁained
available to file a complaint after the 182-day period. MCR 1.108(1) requires that the lSiday
period of tolling begin the day after mailingland include “the last day of the period” Thus, the
182-day period is computed to begin on December 27, l2013 the déy after the ﬁﬁng, and includes_
Wlthm the tolhng period the date of June 26, 2014 Therefore, Piamt:ffs properly fﬂed their
Complaint en June 27, 2014 +the single remaining day of the statutf: of hmltatlons fo]lowmg thc

| 182-day tolling petiod that included Tune 26 2014, In other words, the statute was tolled on

December 26, 2013 the date Plaintiffs mailed their NOI and the statute was still toiled on June .

26, 2014, when the 182-day period ended, and then there was one remaining day in the statute of
limitations to file, June 27, 2014, When the Complamt was ﬁled on June 27, 2014, the statute
was agzun tolied, Consequently, from June 26, 2014 forwazd there has never been a day when

_ the stamte Was not tolled. _

tHO152635,1) . ' . C A 3
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STANDARD OF REVIEW .

For purposes of this motion only, Plaintiffs accept Defendants stetement of the standards -

' éf review,
ARGUMENT

' i)efendants'have relie;d upon an inapplicablé, old version of an amended stefute and
unpublished case law interiaretmg the old version of the statute to come to the errdmecus
“conctusion that Plaintiffs Complaint is barred by the statute of limitations. Case law b.efore and
after the amendment of MCR 600.5856 supports the timely filing of Plaimiffé’ Complaint, and

fhe amendment iiself confirms the timeliness of the Complaint,
Defendants rely upém Dewan v Khoury, unpublished opinion per curiam c;f thenCou:rt of
Appeals, Mar. 28, 2006 (Dkt, No, 265020), leave denfed 477 Mich 888 (2006) (Defs” Ex, C).
' thably; Defendants would like this Court to deny Plaintiffs the right to tﬁeir day in Court
on the basis of an unpublisﬁed opinion tﬁat lacks prgce'd‘ential value and interprets a
i)révi_ous version of the statute that has been signiﬁca'ntly altered -since. Thé second footnote

of'thatdecision reads as follows; “2004 PA 87, effective April 1, 2004, rewrote MCL 600.5856.

The amended version of the statute does not apply in this case.” . Id, at *1 n2 '(erﬁphasis added). -

Thus, the court addressed an old version of the statute not applicable here, In Dewan, the court

- relied on the computation of time rules in MCR 1108 and determined tolling began on the day -

after the date that the NOI was mailed and included the final date of the 182-day period. Id. at

*4-5, Critically, the court cited MCR 1.108(1) and held that when the NOT was served on June |

4, 2004, “the 182-day foflz‘ng period did not begin until June 4, 2004, had passéd in its entirety.”

Id. at *5 (emphasié added). The holding created an absurdity within the statutory scheme

 wherein an NOI was tiinely filed, but a timely filed complaint waé deemed: impossible, -

Moreover, the holding directly conflicts with the amended version of the tolling statute.

{HO152835,2) v B . - T4
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Prior to the 2004 amendment. MCL 600.5856 stated, in relevant part:

" The statutes of limitations or reposed are tolled: '
{a) At the time the complaint is filed and a copy of the summons and complamt are

served on the defendant
EEER

(dy If, during the apphcable notice perlod under section 2912b, a claim Would be barred
by the statute of limitations or repose, for not {onger then a number of days equal to the
number of days in the applicable notice penoci after the date notice is give in comphance
with section 2912b, - :

 Affer the 2004 emendment, MCL 600.5856 states, in relevant part:

The statutes of limitations or vepase are folled inamy of the following circumstances:

(8)  Ar the fime the complaint is filed, if a copy of the summons and complaint are served

on the defendant within the time set forth in the supreme court rules.

EE I

(c)  Af the time notice is given in comphance with the applicable notice period under

section 2912b, if during that perlod a claim would be barred by the statute of limitations or
- “zepose; but in this case, the statute is tolled not longer than the number of days remaining in

the applicable notice period after the date notice is given. {Emphasm added.]

NV 20 OT-LTOZ A DS IN-AG -G AIZD

In Bush v Shabahang, 484 Mich 156 170 (2009) the Court stated that the “former
version of § 5856 [] is no lﬂnger in emstenoe The Legmlature, in exercising its authorlty, has
changed the language of the statute and we must abide by that action.” The Court explamed that

modiﬂcation of § 5856 involved statutory oonstructlon reqmrmg the Court to look to the

language of the statute; to interpret the language consistent with legislatlve intent; to give effect ‘
to every phmse “clause, and word in the statute to read the sta’futory language in its grammatical
@ﬂte&tu.nless something else was 'cleaﬂy intended' to read the statute as a thle' 1o read the
statute il the confext of the entire leglsIatwe scheme 'EO detenmne the plain meanmg of words;
to read the statute in con]unctlon wzth other ralevant statutes, to read the statute ina manner to-
eﬂsu‘rel harmony with the entire Istatutory schf:‘me; to pay attentlon to amendments beoausal

changes in the statute are presumed to reflect legislative change in or clariﬁcaﬁon of the meaning

of the statute; and to consider legislative history. Id. at 166-68 (citations omitted).




Busk dealt specifically with the change from former § 5856(d) to amended § 5856(c), and

the Court stated that “it is clear that the focus of the operative language has been clerified.” Id.

at 169. Notably, the Court held thatif a plaintiff complies with the notice period for rnailiﬁg an .

NQL, “the statute Aof limitations is tolled.” /d. The Court did not hold that if one compliesl Wi;ah

the notice period for serving an NOI, the sltatute of limitations wozﬂd be tolled the next day,

which was the conclusion in Dewan under the old statute. | The Court’s statement in Bush is

j-ustiﬁed by the chgnga in ianguage of the statute which now says the statute is tolled “faji the

- fime notit;e is given,” § 585.6((:), while the old statute did vnot‘specify when the tolling began, §
5856(d) (pre-2004 vetsion). -

Support for interpreting “[a]t the time” as meaning immediate tolling is also found by
reviewing other provisions of § 5856, In particular, § 5856(a) st"ates that “[a]t the time” the
complaint is ﬁlled? the statutes of limitations and repose are tolled. MCL 600.5856(a). Plaintiffs

| have found no cases where filing a complaint undsr MCL 600.5856(a) caused the limitations

period to end the day afier filing, That would create an absurd result where one could file a

complaint on the last day of the statutory peﬁod but be barred because the statute continued to’

run until tbe next day. The interpretation of “at the time,” therefore, means that tolling occurs
immediately on the day timt the ﬁlir_lg aceurs under § 5 85 6(&) or service of the NOI occurs tmder
§ 58.56(0).' - ‘

‘_ It is also noteworthy that claims of Iﬁedical malpractice accrue “at the time” of the act or
omission that is the basis for the claim of .;Iialpractice. MCL 500.5838& If the phrase “at the
time” does not mean immediately on the day of the act, then the st.at'ute of limitations in this case
did not accrue-on the alleged date that Dr. 'Sha.ﬁrq‘rrﬁsread Plaintitf Jeffrey Haksluoto’s CT scan,

_'Décember 26, 201i; b1'.1t accrued the next day on December 27,201?. This would. cause the

statute of limitations to end on December 27, 2013 and Plaintiffs served the NOI on December

(HD157635.4) ’ ’ o 6.
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26, 2013, This leaves Plaintiffs with bne extra day to file their claim whether “at the time” is
'intezpreted to mean he same ‘day-or is interpreted to mean the day after the event. Either the
claim accrues immediately on the same day as the act and tolling occurs in-the same mannez, or

“gt the time” means that the critical date is the day after the event. Plaintiffs do not agree with

the latter interpretation, but under either interpretation, Plaintiffs had one remaining déy to file

their complai‘ﬁt-aﬂer the 1 éz-day notice period that included June 26, 2014.

The statute relative -to‘ serviee of an NOI proceeds to state that the statute is tolled for a
pericd not longer than the number of days "‘rem::slining in the applicable n-otic;e pcriéd aftelr the
date notice is given.,” MCL 500.5856(c). In other words, this second component of the §
‘ 5856(0) requires that the 182-day né)tice period begins the day after the NOI is mailed. ._Becaﬁse
the statute, the Supreme Court in Bush, and relevant medical malpractice statutes all confirm that
the statute of [imitations-is tolled immediately on the day that the NOI is served, that day is
withdrawn from the computation of the statute of limitations. In sum, § 5856(c) dictates tolling
on the day the NOIis maﬂed and then for 182 days starting the day after the NOI is mailed, This
leaves af least one day remaiﬁing in the statute of limitations af;er the NOT is served before the
expiration of the two year ]ﬁnitéﬁons period for medical malpractice ag rset forth in MCL

600.5805(6).

In the present case, the NOI was gerved on December 26, 2013. Based upon the opening -

language of"§ 5856(c) and the staterments of the Court in Bush, the stafute of limitations was

tolled imfnediatély-on that day, Thi_,s left one day of the twe year statute of limitations remaining

for Plaintiffs to file their Complaint. The closing languags of § 5856(c) requires that the 182-day

' nétice' perlod start a day later, on December 27,' 2013, which would extend tolling up through an

including Fune 26,2014,

'(HUIEZESS.J.) W . o 7
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MCL 600.2512b réquires that a plaintiff “shall not commence an action all’eéing medical
7 practice.‘. .. unless the person has given' ., written notice under this section not less than 182
days before the action is commenced,” When the NOI was mailed, Plaintiffs were required to
allow: 182 days to completely elapse before filing the Complaint. Like the final portion of §
- 5856(c), Rule 1.108 provides that the computation of this 182- day perlod begms on the day after
- the NOI is served and that “[tThe last day of the period I is included” MCR 1.108(1). In this case,

the day after the NOI was filed was December 27, 2013, end day 182 was June 26, 2014,

Therefore, pursuant to MCR 1.108(1) a:nd the final portion of § 5856(c), Plaintiffs could not file

the Complaint on June 26, 2014 and were required to wait until June é7, 2014, which was one
day after the 182-day peried. | ' | |

The difference between the Dewan analysis and thé present case is ncﬁ the analysis of the
function of MCR 1,108(1), but-the modiﬁcgtion of the opening language of MCL 600.5856(c) to
require tolling immediately upon December 26,.2013, This prevented the statute of limitations
from running on December 26, 2013 and allowed Plainiiffs to retziin that day as a day available
under the stétute of Iiﬁitations -In conjunction m-{h the co'mputaﬁon of ’;ime in MCR 1.108(1)

dIld the final portion of § 5856(c), preventmg filing on any day prlor to June 27, 2014, the

1mmed1ate tolhng n MCL 600,5856(c) 1eft one remalmng day in the statute of hml’:atlons for :

filing after the 182-day notice period that inchuded June 263 2_014'

The copﬁ,rule should not bé read‘in a menner to create a oonﬂict with th(‘a statute, but if
there is an irreconcilable conflict, the sfatute controls over the.court rule because the limitations
period is a not a maﬁer of court practice or pfocedure under the Supreme Court’s exclusive
authority. See People v Warkins, 491 Mich 450 467, 47273 (2012). Section 5856(c) and MCR
1. 108(1) work together fo zmmediately toll the medical malprachce hm1tat1ons period on

December 26, 2013 and fo initiate a 182-day toﬂmg penod that began on December 27, 2013 and

{HO152635.) ' ' 8
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mcluded the fina! day of June 26, 2014 Plaintiffs could not file before or after June 27, 2014,
but their filing on that date was proper because they effecuvely reserved a day of the ]JmltB.TIOIlS
period because the limitations period was tolled “at the time” the NOI was mailed on December

26, 2013.

Prior to the 2004 amendment clarifying that § SSS6(C)'-(previoﬁsly § 5836(d)

immediately tolls the statz;tte of limitations, various courts had intarpre'tf;d t‘he former § VS 856(d) in
accordance with the 2004 immediéte tolling cl.ar.iﬁcation For instance, in Crocket? v Fieger
Fleger Kerney & Johnson, PC, unpublished opinion per curiam of the Court of Appeals Qct.
28, 2003 (Dkt. No. 240863), 2003 M1oh App Lexis 2768 (at’sached as Ex. 1), the court analyzed

the time period for filing under former § 5856(d) in accordance with the 2004 legislative

clarification of the statute. In Crockest, the court examined the timing of serving an NOI and .

| filing a complaint ‘where the claim began to acerue on April 10, 1996, -Jd. at *3, *5 nl. The
court determined that if &n NOT wes sent on the last day of the limitations period, April 10, 1998
the limitations perlod would have been toliad until Friday, October 9, 1998 pursuant to MCL
600.5856(d), and the plaintiff would have been able to timely ﬁle a complamt otl the following
Monday, October 12, 1998 pursuant tc; MCR 1.108(1). Id. at *5 nl. From Aprﬂ iO,.1998 fo
| October 9, 1998 in Crockez‘r is exacﬂy the same number of days as Deceinber 26, 2013 to June
26, 2014 in the present case, In Crockett, the court held that the plaintiff would have one

additional day to file after the 182-day period closed when the NOI was ﬁied on ’she last day of

the Hmitations period. This extended the filing date until October 12, 1998 in Crockertt because

October 10 and 11 were the weekend. Here, the one additional da:;’ after the 182-day period was
June 27, 2014, the date that Plaintiffs filed their Complaint. Thus, Crocfeit is an example of

cases before the 2004 amendment clarifying § 5856 that demonstrates that the date the NOI is

(Horszeasly o . ’ o9
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served is removed from the limitations calculus and is retained after the 182-day périod
computed according to MCR 1.108( i). ' |

After the 2004 améndmgnt to § 5856, the caloulation 'of the 182-day period of tolling
continues to be construed as it vas in cases like Cmckéz‘z‘. For instance, in Burton v Macha, 30_;%
Mich App 750, 733, 756; 846 NW2d 419 (2014), the Court of Appeals éddressed an NOI filed:
. on Deéembér 16, 2010, The court analyzed § 5856(¢c), as amendadl iﬁ 2004, end held as a
necesgary pé.rt of the court’s decision oﬁ the statute of repose that the 182-day notice period
expired~ on Juie 17, 2011. Id. at 756-57. ‘Thus, in Burfon the NOI was filed on December 16;
2010 and the plainfiff could ﬁot file & complaint uﬁtil June 17, 2011, If this Court adds 190 days
to the dates in Burfon, it is the exact case presented by Plaintiffs here. Rather than December Ié
in Burfon, the NOI was served on December 26 here, aI;d rather than an allowable ﬁlmg date of

June 17 in Burfon, the allowable filing date was June 27 here. Burfon is a published case that

shows Plaintiffs comectly performed the intricate § 5856(c) caloulations and MCR 1.108(1).

computations.

In short, amended § 5856(c) clarifies that toiling is immediately effective on the day that

the NOI is filed, and MCR 1.108(1) begins the counting of the 182-day period the day after the

- NOT is filed. The sum of the statute and court rule results in the statute of limitations being

tolled on Decernber 26, 20'13, with that day preserved for future filing, and with the 182'—;:1ay7

notice period béing counted from December 27, 2013 and progressing through, and including,

June 26, 2014, The remaining day to file followed June 26 and fell on Friday, June 27, 2014, the

day that Plaintiffs filed their Complaint.

Defendants inappropriately posture that Plaintiffs must file their Complaint on ciay 182 of

the notice period. This is not permitted. Plaintiffs rust file on day 183 after the }82-déy notice

peried has fully expired, MCL 600,2912b, Furthermore, Plaintiffs still had an aveilable day

’ {Ho132625.1} ) 1 0
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within the statute of limitations to file on day 183. This reasoning does not extend a 182-day

tolling period to 183 days. Instead, it allows foruthe reconciliation of the § 5856(c) mitial .

staternent that tolling bogins “at the time” notice is given with the final statement of § 5856(c) |

and with MCR .1. 108(1)'s method bf measuring days in a manner thgt is convenient and uniform.
Section 5.856(c) indicates that tolling begins immediately, but neither the fin‘al portion of §
5856(c) -nor'MCR .1.108(1) counts the first of the 182 days until the next full day is complete,
which is the day after the statute was tolled pursuant to § 5856(c). This “long first day” of the
18;’Z~day period is a reasonabie method by which the Supreme Court has, ?n Rule 1.‘108(1),
chdsen to count full days in any period of -dafs rather than réquiring parties and the courts to
proceed with the exactitude of measuring such filing periods by the hour, minute, or second. The
amendmert of § 5856(c) conformed to this counting of the 182-day petiod iﬁ the ﬁﬁ&il provisions
of that section while explicitly stating that the statute was also tolled “at the time notice is

given.” Cornbining the immediate tolling of § 5856(c) with the “long first day” for computing

time undet 1.108(1), and incotporated into the final passage of § 5856(c), leads to a Complaint |

that was due for filing on June 27, 2014 in this case. Precisely the same time frame was
endorsed 1n Crockert before the § 5856(c) élérifying amendment and in Burton after the §
5856(c) clarifying amendment,

" Defendants atteinpt to persuade the Court to deny Plaintiffs the right to make their

claims. Defendants argue with only the support of an unpubiighed opinion that lacks.

precedential value and interpreis & priof vergion of the statute that has no current force or effect.

What Defendants really urge is that the limitations period should be shortened by one day. They

- argte that the statute of limitations should not be tolled “at the time notice is given” but a day

later, Thus, under their incorreet analysis, an NOI must alwa;fs‘ be sent a day before the statute

of Hmitaticns exﬁires or it will be impossiblé to timely file a complaint after the NOT period has

{Hu152635.1) T ' 11
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expired.' The 2004 clarifying amendment of MCL-600.5856(c) -eliminates such a “lost day”
theory and the Crockett and Burfon cases are examples of courts that have propetly interpreted

-the intent of the Legislature.
" Conclusion
For the reasons stated above, Plaintiffy respectfully request that the Court dqny

Defendants’ Motion for Summary Disposition as the Complaint was timely filed.

T e ‘. _ Respectiully submitted,

Steve J, Weiss (P32174)

Steven P. Jenkins (P59511)
Daniel W. Rucker {P67832)
Attorneys for Plaintiffs

1760 S. Telegraph Rd., Suite 300
Bloomfield Hills, MI 48304
248-335.5000; fax 248-335-3346
sweiss(@hertzschram. com -

PV

Dated: Tuly 31,2014

 PROOF OF SERVICE

The undersigned certifies that a .copy of the foregoing Plaintiffs’ Response in
Opposition o Defendants’ Muotion for Susunary Disposition Pursuwant to MCR
2.116(C)(7), (8 and [10) was served upon the aftorneys of record of all parties %o the |
above cause at their respective addresses as disclosed on the pleadings of record herein' }

“Non July 31, 2014 by,

First Class Mail ] Overnight Mail L] Certified Mail
[ Facsimile [} Hend Delivery - [] Other

I declare, under penalty of perfury, that the statement giove is trye to the bestof my
Informdtion, mowledge %‘1 _ 7

_ / Shannon Shaw, Legpl Assistant
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GIARMARCO, MULLINS & HORTON, P.C.

GMH

ATTORNEYS AND COQUNSELORS AT LAW

Tenth Floor Columbia Center ¥ 101 Wast Big.Beaver Road ¥ Troy, Michigan 4B084-5280 v P: (248) 457-7000 v F: [248) 4577001 www.gmhlaw.com

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

JEFFREY HAKSLUOTO
and CAROL HAKSLUOTO,

Plaintiffs, - ‘ Case No: 14-2556-NH
' Hon. Peter. Maceroni
~Vs- '

MT. CLEMENS REGIONAL MEDICAL CENTER,
N/K/A MCLAREN MACOME,

- GENERAL RADIOLOGY ASSOCIATES, P.C., . ‘ %O

and ELI SHAPIRO, D.O.,

K é}%

‘Defendants, _ | ‘ o %ocgglf

STEVE J, WEISS (P32174)
STEVEN P. JENKINS {P59511)
HERTZ SCHRAM PC
Attorneys for Plaintiffs

LeROY H. WULFMELER, Ul (P225%3%,,
JENNIFER A. ENGELHARDT (P6499375
. CHRISTOPHER ]. RYAN (P74053) ‘
_ JARED M. TRUST (P72993)
1760 S. Telegraph Road, Suite 300 GIARMARCO, MULLINS & HORTON,P,C.
Bloomfield Hills, MI 48302-0183 Attorneys for Defendants
1248} 335-5000 / Fax: (248)_ 335-3346 101 W, Big Beaver Rd.
swelss@hertzschram.com 10" Floor Columbia Center
‘ Tray, MI 48084-5280

(248) 457-7000

DEFENDANTS’ REPLY TO PLAINTIFF'S RESPONSE TO
DEFENDANTS MOTION FOR SUMMARY DISPOSITION

Plaintiffs” Response attempts to persuade the .Court to accept their erroneously

caleulated dates to preserve their untimely claim by relying upon mistaken interpretations of

" Taw. The claim acerued on Decernber 26, 2011; the Notice of Intent (NOI) was served on

December 26, 2013; and the Complaint was untimely filed on June 27, 2014. Plaintifis

argue that the 2004 amendment ‘éo MCL 600.5856 changed the calculation of tolting, and {hus
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GIARMARCO, MULLINS & HORTON, P.C.

GMH

Tenth Floor Columbia Center ¥ 107 West Big Beaver Road v Troy, Michigan 48084-5280 ¥ P: [248] 4577000 ' F: {248} 4577001 ¥ www.gmhlaw.com

ATTORNEYS AND COUNSELORS AT LAW

]

the statute of limitations, to make their.J‘une 27, 2014 filing ﬁrr'tely. This amendment added the

words, “at the time notice is given,” ta explicitly indicate when the statute of limitations would
be tolled. However, this amendment has no bearing on tl;le_calcuiation at hand \other‘th.an to
reinforce that the Complaint was untimely as foHows./N Telling began the date thgt the NOI was
éerved, rDec'ember 26, 2@1 3, at a time when zero days were-left in thé statite of fimitations.
Day 1 of the 182-day period began on December 27, ‘2013, and day ’182 ended on June 28,
2014. Because‘ze.zro days remained in the statute of limitations pe—riod, once the TSZ days
expired, the statute of limitations immediately éxpired; Plairitiffs were not given an additional
day to file -su‘it and their Response is 'be-reﬁ of law éxpiici‘dy holding same. | |

Plaintiffs incorrectly contend that they had an extra day to file their complaint under

-MCL 600.5856(c), MCR 1.108(1), ‘ahd MCL 600.2912b, and that immediaté tolling laft one

remaining day in the statute of {imitations for filing after the 182-day notice period. This runs -

contrary to MGL 600.5858(c), which clearly states, “The statute is not tolled longer than the

number of days equal to the number of days remaining in the applicablé notice period after the

date notice is given.” Zero days remained at the time the NOI| was served, not one; thus.

 Plaintiffs’ argument falls.

Plaintiffs thén attempt to resurrect their claim by pointing to Burton v Macha, 303 Mich

App 750; 846 NW2d 419 (2014). Burton Involved the interplay of the filing of suit pursuant to

. the statute of repose, wrongful death savings provision, and discovery rule; none of these issues

" are at play in this matter. Burton neither addressed nor p_révided a holding about the tolling of

NOIs served on the last day of the statute of limitations,. with zero days left; it did, however,
dismiss that claim because tolling did not apply to the statute of repose. Nonetheless, in that

case the NOI was_‘sarvéd‘on 12/16/10, and the Court noted that the ‘plaintiff could not file suit
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untl June 17, 2071 (182 days) fully passéd. thwithstanding that the Burton Court: dismissed
that claim, it did not address the sentinel issue at hand: what to do with a tolled case where
zero days remain in the statute of Iimitat}ons. The Court opr;-)Ieals addressed this precise issue
in Dewan v Khoury, as; .disc,ussed in the underlying Motion. Plaintiff has yet to provi.die any law
that expressty cqntrad%cts samé. : |

Additionally, in support of their pesition, Defendants point to the case of Lancaster v

Wease, Unpublished Opinion Per Curiam of the Coutt of Appeals, issued Septamber 28; 2010

(Docket No. 297831), which is attached as Exhibit A. lancaster completely undermines the

Plaintiff's a?gu rment that ﬁﬁng an NOI on the Iastfday of the. statute of limitations tolls the statute
by a single day (aS‘Plainthéfs urge), as the Court in that case determined that filing the N.Ol the
day before the statute of limitations expired provided only- one day to file the Complaint.
Analyzing the interplay between MCL 600,5856(c) and MCR1.108(1), the Lancaster Court
explained fchle.foi lowing:

. Here, the alleged malpractice occurred during plaintiffs gastric bypass surgery on
Noverber 29, 2005. Absent tolling, the period of limitations on _ plaintiff's
malpractice claim would have expired on November 29, 2007. MCR 1.108(3);

. MCL 600.5805(6). Plaintiff served her notice of intent fo file a malpractice
clatm on November 28, 2007. Under MCL 600.5856(c), if the period of
limitations would expire during the 182-day notice period (which it did in the -
instant case}, the period of limitations is tolled “not longer than the number of days
equal & the number of days remalning in the applicable notice period after the
_date notice is given.” Here, the tolling period began running on November 29,
2007, MCR 1 ,108(1). When the notice period expired on May 28, 2008, the
period of limitafions resumed running and expired one day later on May 29,
2008, because only one day in the limitations period had remained when the
notice of intent-was sefved. /d at p 2-3. :

Thus because the Lancaster plaintiff served her NOI one day before the statute of limitations

eprred,' she had one day remaining to file her complaint. The same would have been true
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ATTORNEYS AND COUNSELORS AT LAW

had these Plaintiffs filed with one day remaining; they did.not. Therefore, Plaintiffs failed to .

timely file their Compiaa‘nt, and dismissal should be granted. (Exhibit B).!

Finally, Plaintiffs atternpt to safvage thelr claim by arguing that it accrued one day after

the alieged act giving rise their claim. This runs contrary o the established language of MCL

500.5838a(1), which provides that a malpractice claim, “accrues at the time of the act of
ormission that is the basis for the claim of medical malpractice.”  Defendants urge the Court to
summarily reject this argument.

‘REQUEST FOR RELIEF

WHEREFORE, for the reasons statea above, Defendants respectfully request that this
Honarable Court gralnt their Motion and enter Order dismigsing Plaintiff's action in .wh-o!e,
consistent with the arguments .in the within Reply and in their summary dispoéition motion.

Respectfully submitted,

 GIARMARCO, MULLINS & HORTON, P.C.

By: /YMZ«/L
LeR@Y H. WULFMEIER, 111 (P22583)
JENNIFER A, ENGELHARDT (P64993)
JARED M, TRUST (P72983)
Attorneys for Defendants :
101 W, Big Beaver Rd., Tenth Floor
Tray, Ml 48084-5280 '
(248) 457-7000

Dated: August 6,2014

* Exhibit 8 sets forth the day the NOI was served and the applicable calendar calculation.
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 PROGF OF SERVICE

The undersigned certifies that a copy of the foregoing instrument was
served upon the attorneys of record of all parties to the above cause by
malling the same to thern at their respective business addresses disclosed
by the pleadings of recorgHherain with postage fully pre-paid thereon on

August 6, 2014, M M—_

LINDA S. ALLEN
Legal Assistant
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No Shepard's Signal™ .
As oft August 6, 2014 EO:Q? AM EDT

Lancaster v. Wease

Caurt of Appeals of Michigan
Septembar 28, 2010, Decided L
o, 291931

Reporter: 2010 Mich, App, LEXTS 1-819; 2010 WIL 3767562 -

RRENDA LANCASTER, Plaintlf-Appeliant, v GARY L.
WEASE, MD., and’ GARY L. WHASE, M.D., BQ,
Defendants-Appellees.

. Notice: THIS IS AN UNPUBLISHED OPINION, IV
ACCORDANCE WITH MICHIGAN CCURT OF
APPEALS RULES, UNPUBLISHED OPINIONS ARE
NOT FRECEDENTIALLY BINDING UNDER THE
RULRBS OF STARE DRCISLS,

Prior History: [¥1] Genesee Cireudt Courr, LC Mo,
08-038834-NH, :

[ Core Terms : |

notice, limitatlons peded, malpractics, summaxy
disposition, statute-of-limitattons, defendunts’, afficmative
defense, expired

Tudges; HBefore: TALBOT, PJ, and METER and
DONCFRIC, [, ' '

! [Opininn [
. PER CURIAM,

Pleintiff appeals &s of tight from fhe bial coutt's crder
granting dofendants’ motion for summary dispesition
‘upder MCR 2.16fC)7) and dismissing plaintiff's
complaint, We affirm, .

This {s a medical matpractive case arising from plaintif's
bariatric suigery pecformed by defendant Dr, Gary L.
Wease, Dr. Wease performed a "Roux-en Y7 gastric bypass
proceduge on plalnilfl un November 29, 2005, On May 30,
2008, planfif filed the instant malpractice suif alleging
that Dr. Wease tmproperly performed the procedure, The
wial court granted defendants’ motion for summary

disposition, finding that pluintiff's complaint was barred

by the statute of liinitaticns,

. Plaintiff first contends that the trial court grred in finding
that het compleint was not dmely filed, We disagzee.

This Court reviews do novo a ‘tr'ial courf’s decizion
regarding a motion for sumemary disposition, Arthur Land
Co. LLC v Qusepo County, 249 Mich App 630, 661y 643

. NYWad 50 (2002), Summary disposition is aysilable under

MCE 2116 C)7) when a clalm is barred by the statute of
Hemitations, "A defendant who files a motlon for

[#2] summary disposition wnder MCR 2. JI6{CH7) may
(but Is not reqaired to) file supporfive magsrial sich as
affidavits, depesitions, admissions, or other documentary
evidence,” Tirner v Mercy Hospitels & Health Services of
Detrofi, 210 Mich App 345, 3487 533 NW2d 365 (1995):
see also Pafterson v Klelman, 447 Mich 429, 4327 526
NW2d 879 ()994) If docwmentation ig submitted, the
court mwst congider ¥, MCR 2JI8(GKIT}L "I no sueh
documentation is submlitled, the court must review the
plaintiff's  complaint,  accepting iz well-pleaded
allegations as true and construing them in & light most
favorable to the plaintiff,” Twiner, 2/0 Mich App ar 348,
"Tf the pleadings or ather documentary svidence ravesl no
genmine jssues of material facy, the court most decide ng 2
malter of law whether the clalm iy steiatorily bareed.”
Holmes v Michigan Capital Medical Center, 242 Mich
App 703, 706; 63¢ N¥2d 319 (2060), '

The period of limitations in a medicol malpractice acten is
two years: MCL 600.5805(6), A medical malpractice claim
gecoes at the time of the act or omission that s the basis
for the claim. MCL 600.5838a(1), Here, the alisged
maipractice occurred durimg plaintiff's gastrio bypass
surgery on [*3] November 2%, 2003. Absent tolling, the

. perdod of Hmitations on plainfiff's malprastica claim

would have expirsd on' November 29, 2007, MCR
110803 ) MCL 600.5803(6).

Plaintiff secved her notice of fntert ! to file 4 malpractics

lsire on November 28, 2007, Under MCL 600.5856(c), if

the perind of Emitations would expire during the 182-day
notige perod (which it did In the instant case), the period
of limitations is tolfed "not longez than the numbser of days
eoual to the mimber of days remaining i the applicable

potics period afier the date notice is given” Hers, the

! }'LAI person shall 5ot commence an aetion ailegiué medical malpracice ugl}ir}sf't o health professional [#43 or health Facliity
urilegs the person has given the bealth professional or heallh facility wrilien nolies under this secticn nol Jess han 132 days befors
\be action is commenced.” MCL 600,2912b(LY, A plaintiF is required to walt the entlre [82-dey period before flfng suit, Burion

¥ Reed Gy Hospirgl, 471 Wich 743, 747: 69 -NW2d 424 (2005, . Lo

Jonathan Kirkland
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tolling period began runoing on November 29, 2007, MCE
1108(). Wher the notice pered éxpired on May 28,
2008, the perod of limitations resumed remming and
expired one doy later on May 29, 2008, because coiy one
day in the limitations pedod hed remalned when the notice
of intent wes filed, * Phaintiff did not file suit watil May 30,
2008, Becanse plaintiff fiied sut: one day after the perfod
of bmltatlons expired, the tdal court did not err in
concluding that plaintiff's comp]amt as bacred by the
staqute of [imitations,

Plalntifﬁ also agserts that the il conrt emed In permitting
defendants to assert the statute-of-limitations defense evest
though defendants failed to provide a sufficient. factual
basis supporting the defense. Review of plaintiff's
anpreserved claim of error i limited to determining
whether 2 plain emor occurred that affected substantial
cights. Kern v Blethen-Coluri, 240 Mich App 333, 336:
612 NT¥2d 838 (2000,

An sfffrrnative defense, such a8 2 stattte-ofdtmdtations
defease, must be rafsed in a pacty’s first respensive
pleading er by motion Eled not later than this responsive
pleading; otherwise, the defense [¥5] s walved, Attorney
General ex rel Dept of Exvirommental Ouatity v Bulk
Petrolenm Corp, 276 Micl App 854, 664, 741 NYW2d 857
(2007}, MCR 2, 111(F)2} end (F)(3]. A perty must state the
facts copstitviing  zn  affirmative  defense, MCR
2 1(Fi3)(a). *The underdying ratlonale for requidng a
party to provide factual support for affimatlve defenses s
to prevent the udverse prcty from being taken by surprise
af trial” Horveth v Delida, 213 Mich App 620, 630; 540

Nivad 760 1995

Paragraph four of defendants’ affirmative defenses
provided:

4, That if, duing the course of discovery in
this matter, it iz substantiated that any of

Page 2 of 2
LEXIY 1319, ¥3 :

Plaintifs glabms ace barred by the Statute of
Limitations npplicable to said cause, these
Defendants reserve the right fo bring on before
this Court o Motien-for summary Disposition
on said basis.

It is trug that defendants did not provide a factual
basls  for the  statnte-of-Hmitztions  defense,
Howaver, no affirmative defense will be held
insufficlent whess the defemse is “sufficient i
permit the opposite party lo take a responsive
position.” » Barber, 99 Mic 8351, 856;
208 NW2d 866 (1980) (ntermal citatlon and
quotation marks onritted), Plaintff -does [*6] not
suggest that she was  suprised by the
stamte-of-limitations argement raised in defendants’
motion for summary dispesition, nor is there amny
evidence to suggest thar plaintiff lacked enough
notice of the defense to enable her to formulate a
responsive position, Defendants have not presented
gome novel or wunusual  stamte-of-limitetions .
argument, Plointiff did not require time or resotrees
aver and sbove what she had in order to adequately
respond to defendants’ argument, Defendants’
statement in thefr affiemative-defenses document
was sufficient to preserve a statute-ofilimitations
defense because it put. plainhiff om notice that
defendants might assed that the complain was
uatimely filed, No plain error affecting substantial
rights ‘cconmed. Accordingly, we conclude that
raversal is nawaanted,

A.fﬁrmcd.

/s/ Michael J, Talbot
/s Patdol M, Meter
/sl Pat. M. Donoftio

2 \We nofs that May 29, 2008, was a Thursdiy, and therefors, it was posslble For plentiff to file sult o thaf dny. Plaintiffs
computation {s one day off when she suggcsfs that the period of limitattons resumed running on May 25, 2008.

Janathan Kirkland
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

JEFFREY HAKSLUOTO -
and CAROL HAKSLUOTO,

 Plaintiffs, S Case No: 14-2556-NH
Hen. Peter J. Maceroni
-VS.—

MT., CLEMENS REGIONAL MEDICAL CENTER,
N/K/A MCLAREN MACOMB, |
GENERAL RADIOLOGY ASSOCIATES, P.C.,
and ELI SHAPIRO, D.O,,

D_efendants. .

LeROY H. WULFMEIER, 11 (P22583)
JENNIFER A. ENGELHARDT (P64993)
CHRISTOPHER J. RYAN (P74053)
JARED M. TRUST {P72993)

GIARMARCO, MULLINS & HO@E@ EIVET

-Attorneys for Defendants

STEVE j. WEISS (P32174)

STEVEN P. JENKINS (P59511)
HERTZ SCHRAM PC

Attorneys for Plaintiffs

1760 S. Telegraph Road, Suite 300
Bloomfield Hills, Ml 48302-0183

(248) 335-5000/ Fax; (248) 335-3346 101 W. Big Beaver Rd, AUG T3 2014
sweiss@hertzschram.com 10" Floor Columbia Center Mfé‘\ﬂMELLA SABAUGH
| . Troy, MI 48084-5280 - OMB COUNTY CLERK

(248) 457-7000

DEFENDANTS' SUPPLEMENTAL BRIEF IN SUPPORT OF ITS |
MOTION FOR SUMMARY DISPOSITION

- NOW COM}E the Defe.:nclgnts, and fo their Supplemental Brief, the filing of which
‘Was'éﬁorded for by this Honorable Court during oral argument on August 11, 20{4, state
as follows: - | o

Introduction

During oral argument, Plaintiffs’ Counsel recited holdings from various cases that he

Vet
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sugges,téd should be binding and persuasive upon this Honorable Court in rendering an

opinion on the underlying summary dispesition moticn. Because none of these cases were

‘ ‘presented in Responsé to the underlying motion, the Court generously afforded for the

Defendanis to respond to same. Upon review of the cases, all share a common thread,

i.e., the cases fail to support Plaintiffs’ position in this case,

.. Discussion and Analysis
-Addressing the four cases that 'P.la?ntiffs’ Counse! provided at-the time of oral
érgument of the Defendants’ dispositive motion,, ﬁo-ne are binding with respect to the issue
of the timeliness (or lack thereof) of Plaintiffs’ Complaint.  First, Plaintiffs’ citation to

Swanson v Port Huron Hospital, 290 Mich App 167 (2070} addressed a Notice of Intent

(NO) that was defective pursuant to MCL 600.2912b, and more specifically, the issue of

whether or not Plaintiff set forth with thé necessary specificity the alleged breaches of the
standard of care and resultant proxi’mate causation. The Court of Appeals utimately
concluded Athat the Plaintiff made a good faith attempt o l.sat?sfy MCL 600.2912b and
found the QOI to be sufficient. Tilmeliness and tolling is not addressed in the holding of
this case, and the fact section of the case failed to ;ﬁro\/ide any ‘speciﬁc-dates. {months only),
upon which the .(:Oll,ll’t-COUId- seek any particular Iguidance iﬁ this matter. -

Similarly, Plaintiff's citation to DeCosta v Cossage, 486 Mich 116 (2010), fails to

“address the fimeliness and tolling issue as is present in this case. Rather, DeCosta

addressed where an NOI must be sent and whether an NOI sent o an incorrect address

serves to toll the statute of limitations. Of note, the lawsuit in DeCosta was filed 770 days

after the NO! was served, presumably because there was no respc_mée to the NOI. As such,
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DeCosta s likewise inapplicable to th:e instant lawsuit and offers nothing of value to the
analysis of the issue at hand,
-~ Plaintiffs further cite to Kincaid v Cardwell et al, 300 Mich App 513 (2013), which

addresses the time in which a Plaintiff's claim accrues and the “last treatment rule.”

Because Plaintiff's Complaint was untimely based on the accrual date, it was dismissed. In

Kincaid, the NO| was filed on April 5, 201 0, and the ConﬂpAiaint was filed on November 30,
2010, The Court stated that if the patient's claim accrued on or after june 7, 2008, it
would have Been timely, I/d at 524. i’his analysis supports Defendants’ contention fhat the
instant lawsuit s untimely by virtue of the math involved: |

6/1/10 + 182 days: November 30, 2010
6/1/10-+183 days: = December 1, 2010

Thus, Plaintiffs’ reliance upon this case is misplaced.

Finally, Plaintiff's citation to Driver v Naini, 490 Mich 239 (2011, fails to support
their position. “In Dfivér, the plaintiff unsuccessfully atterpted to add a new defendant
after suit was filed and after the stétute of i‘imi.tatl'ons had expired. [n that case, the original
suit was filed With less than 162 da‘ysr pé;sipg from. the service of the NOI, as the NOI was
fiied on 4/25/06, aﬁd thé Complaint was filed ?81. days later on 10/23/06. Notabi-y, the
Court did state that when, g c[aimant files an NOI with time remaining on the ap'pﬂicable
statute of limitations, that NQl_toils the staéute of limitations for up to 182 days with regard
to- ‘the:‘ ‘recipienl‘;s of the NOL” /d at 249. In‘t.his case, the NOI wés' filed with no.time

remmaining on the statute, and therefore the statute would not be tolled any longer as urged

by the Plaintiffs in this matter,
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| G M i TGIARMARCO, MULLINS & HORTON, pC.

EATTORNEYS AND COUNSELORS AT LAW

 Plaintiffs' - Counsel was ‘well-aware of the calculation issues involved, having been the

“Exhibit A, the attorney representing the Plaintiffs in this matter served an NOI where the

- date of loss was August 3, 2009, Thus, the NOI would have been served no later than

~ Tenth Floor Columbia Center ¥ 107 West Big Beaver Rood ¥ Troy, Michigan 48084-5280 v P: (248) 457-7000 v F: {248} 4577001 ¥ www.gmhlaw.com

In sum, the cases cited by Plaintiffs’ Counsel in-oral argument do not support

% :
N>
(@
S
|5
-
3

Plaintiffs’ position that this lawsuit was tirﬁely filed, nor do they even lend suppbrtive

commentary to the arguments made on behalf of Plaintiffs, -

Finally, Defendants submit that before the June 26, 2014 filing of the instant lawsuit, -

subject of a 2014 Court of Appeals Opinion issued some months earlier addressing the
timeliness of a claim. In Hardin v Prieskorn, Unpubiished Opinior Per Curiam of the Court

of Appeals, issued September April 1, 2014 (Docket Ne. 311193), which is attached as

August 3, 2011, In finding the Hardin Complaint untimely, the Court commented that the

two-year limitations period with tolling expired on February 1, 2012, which was 182 days
(not 183) after the last possible date that the NOI could be served, Thus, to stand before
this Honorable Court and argue that the Complaint in this matter was appropriately filed

on the 183" day is misplaced.

REQUEST FOR RELIEF
WHEREFCRE, for the reésons stated above and set forth " within Defendants
undérlying submissioﬁs, Defendants respectfully request that this Honorable Court grant
their Mot?én and -enter Order dismissing Plaintiff's action in whole, consis‘c'gjnt with the

arguments in the within Reply and in their summary dispasition motion.




[GIARMARCO, MULLINS & HORTON, P.C.

d ATTORNEYS AND COUNSELORS AT LAW

Tenth Floor Columbia Center ¥ 101 West Big Beaver Road ¥ Troy, Michigan 48084-5280 7 P: (248) 457-7000 v F: (248) 4577001 ¥ www.gmhlaw.com

- Respectfully submitted,

GIARMARCO, MULLINS & HORTON, P.C.

" LeROY H. WULFMEIER, I1] (P22583)
JENNIFER A "ENGELHARDT (P64993)
" JARED M. TRUST (P72993)
Attorneys for Defendants ,
101 W, Big Beaver Rd., Tenth Floor
- Troy, Ml 48084-5280
(248) 457-7000

Dated: August 13, 2014

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing instrument was
served upon the attorneys of record of aff parties to the above cause by

" maliing the same to them at their respective business addresses disciesed
by the pleadings of record herein with postage fully pre-paid thereon on
August 13, 2014, - '

LINDA S, ALLEN
Legal Assistant

fRShl

- CARMELLA 8« R
MACOMS COUNTY vl
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STATE OF MICHIGAN
COURT OF APPEALS

DIANE HARDIN, - |  UNPUBLISHED
' ' © April 1, 2014
Plaintiff-Appellant, '
v ‘ : No. 311193
‘ ' Qakland Circuit Court .
DAVID W, PRIESKORN, D.C., and TRI- o LCNo. 2012-124878-NH
'COUNTY ORTHOPEDICS, P.C,, :
}jefendan’t-AppeHecs.

Befo;é: METER, P.J., and JANSEN and WILCER, [J,

- PER CURIAM,

Plaintiff appeats as of right the trial comrt’s order granting defendants’ moticn .fos:

summary disposition under MCR 2,116(C)(7). We affirm,

' Plaintiff brought this medical malpractice action in connection with tjuries she aliegedly

. received as a result of total knee replacement surgery that was performed by defendant Prieskorn

or August 3, 2009, The issues properly before this Court are whether the limitations period was
tolled by agreement of the partles and whether the doctrine of aqmtable cstoppel applies so-as to
prevent defendants from using the statte of hmita’aons as a defense.

After plaintiff provided defendants with notice of mtent to fils suit, the [imitations period

was tolled for a period of 182 days, making February 1, 2012, the expiration date of the

applicable two-year limitations period.  MCL 600.2912b; MCL 600.5838a; MCL 6_00.5356.

! Plaintiff also argues that her complaint alleged negligence in connection with her post-surgical
visits and that her complaint was timely filed with regard-to these visits. Plaintiff fails to develop
this issue with adequate authority and argument; she merely cites an unpublished case and also
atterapts to.distinguish a case relied upon by defendants, stating that it provides “supportive
commenfary” for plaintitf’s position. In light of the paucity of ths briefing, we decline to address

the issue. People'v Kelly, 231 Mich App 627, 640-641; 588 NW2d 4380 (1998) (“[aln appellant - '

rmay not merely announce his posmon and leave it to this Cowt to discover and rationalize the
basis for his claims, nor may he gwe only cursory freatment with little or no citation of

supportmg authonty”)
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Plaintiff filed her complaint on February 10, 2012, Plaintiff allegés that sometime in January
2012 she entered Imto an oral agresment thh James Olivetti, an employse of defendants
malpractice insurance provider, to toll the limitations period. for two weeka,

" This Court rawcws de novo a frial oourt’s grant of summary disposition under MCR
2.116(C)(7). Novak v Natiomwide Mut Ins Co, 235 Mich App 675, 681-682; 599 NW2d 5446
(1999). “We consider all documentary evidence submitted by the parties and accept the
plaintifPs well-pleaded allegations, except those contradicted by documentary evidence, as true.”
Id. “We view the uncontradicted allegations in favor of the plaintiff and determine whether the
claim is tlme—ba.rred » Id

Plaintiff relies on the Supreme Court’s decision in Pitsch v Blandford, 474 Mich 879; 704
NW2d 695 (2005), to support her position. Unlike in the present case, however, in Pitsch, id, at
879, the parties had entered info an unambiguous agreement to toll the statute of limitations. The
Supreme Court held that because such an agreement was in place, it was fo be enforced as
written, Id. In the present case, thers was insufficlent evidence that the parties entered into a
vahd ang enforceable agreement af all. As noted by defendant, plaimfiff alleges only that a
representative of defendants’ insurance company orally agreed to toll the limitations pericd, and
there was msufﬁclent evidence that this person was authorized to bind defendants to sich an
agreement.” As such, plainfifPs reliance on Pifsch is misplaced, Because the existence of a

clear and wnambiguous agreement to toll the sfatufe of limitations was not apparent from the
evidence submitted, the trial cotnt property found that the Pirsch holding did not apply to the
alleged oral agreement between the parties the present case. Nor did the evidence submitted
raise a factual issue for trial.

Plaintiff argues that equitable estoppel applies and barred defendants from raising the
statute of Hmitations as a defense. For equitable estoppel to apply, plaintiff must establish that
(1) defendants’ acts or representations induced plaintiff to believe that the statutory limftations
period would not be enforced, (2) plaintiff justifiably relied on thig belief, and (3) she was
prejudiced as a result of her reliance on the belief. MeDonald v Farm Bureaun Ins Co, 480 Mick
191, 204-205; 747 N'W2d 811 (2008).

On January 25, 2012—sevcn ‘deys before the February 1 2012, ﬁlmg deadline—
plaintiff’s counsel, Steve Weiss, forwarded to Olivetti a written T_ollmg agreement, Weiss asked
Olivetti to review the proposed written’ agreement and contact him with any changes Offvetti
thought necessary, or otherwise 1o sign and return it. Even assuming that Weiss had previously
reached some sort of oral agreement with Olivetti, when Olivetti still had not signed the

agreement or otherwise rephed to the request by Ianuary 31, 2012, there was cleariy no

% As noted by defendart, it is incumbent on the party who relies on an alleged agency to show
what anthority the agent actually had, see Sefected Invesiments Co v Brown, 288 Mich 383, 388;
284 NW 918 (1939), and “[a]gency may not be established by proof of declarations by the
supposed agent,” Tn re Union City Milk Co, 329 Mich 506, 513; 46 NW2d 361 (1951).

-
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, JIIStIﬁGaﬁOH to delay the ﬁhng of plaintiff's complaint farther and allow the February i, 2012
filing deadline to pass.’ - .

" The trial court properly found that justifiable reliance by plaintiff was absent and that the
doctrine of equitable estoppel, therefore, did not apply to prevent defendants from ralsmg the
statute of limitations as a defense

Affirmed.

/sf Patrick M. Meter
/s Kathleen Jansen
/s Kurtis T. Wilder

* Moreover, as noted, Olivetti was merely a representative of defendants’ insurer.

~3- .
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STATE OF MICHIGAN -

_INTHE CIRCUIT COURT FOR THE COUNTY OF MACOME

JEFFREY HARSLUOTO
“and CAROL HAXSLUOTO,

Plaintiffs,

¥

CasoNo. 14-2556-NH
Hon, Peter J. Macetond )

“MT. CLEMENS REGIONAL MEDICAT CENTER,

N/E/AMCLAKEN MACOMB,

GENERAL RADIOLOGY ASSOCIATES, P.C.,

And BLI SHAPIRO, D.O,,

. Defendants,

5.

HERTZ SCHRAM PC

Steve J, Weiss (P32174)
Steven P. Jerking (P55511)
Daniel W. Rucker (P67832)
Attomeys for Plaintiffs

1760 8. Telegraph Rd., Suite 300
Bloomfield Hills, MI 48304
248-335-5000; fux 248-335-3346
sweiss@hertzschram. com

FARMARCO, MULLINS & HORTON, P.C.
Lekoy H, Wulfmsier, ITT (P22583)

Jenntfer A, Engelhardt (P84993)

Christopher J. Ryan (P74053)

Jared M. Trust (P72993)

Attomeys for Defendants
101 W. Big Boaver Rd,

10® Floor Colmnbia Center.
Troy, MI 48084-5280
248-457-7000

FLATNTIFFS’ SUPPLEMENTAL RESPONSE '
IN OPFOSITION TO DEFENDANTS' MOTION.FOR SUMMARY - -

" DISPOSITION PURUSANT TO MCR 2.116(CH7).(8) AND (10)

[HmsEZLLL)
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At heéring of Jjefendants’ motion fot summery diéposiﬁun on August 11, 2014, the Court
pamﬁtted Defendants fo submit a supplemental brief, énd the Court suEchucnﬂy permitted
Pleunuffs to file this supplemental bnef Pl am’crffs endesvor herein is 10 address citations they '
reised ai Qral argument and to respord to Defendants’ recent ¢itations,

In thmr Reply Brief; Defendacts argued that Dewerr v Khoury holds fhat an NOT mailed upen |
the last day of the statute of Hmitetions Jeaves “zere days” remalning in which to file.a somplaint
after the 182-day notice period.- (Defs.” Reply at 3.) Defendents argusd Plainiffy provided no

law contradicting fhis mrgument. (Défs.’ Reply at 3.) Howsver, Pléinﬁﬂs cited Bush v

- Y 20:7V:0T-LT0E 722 OSN-AG-aI N 130T

Shabahang, 484 Mich 156, 169-70; 772 NW2d 272 (2009), which addressed the amendment of
MCL 600.5856, held that the stette had been clatified, and determined that when an NOI is

mailed, the statate of limitations 45 folfed rather than will be tolled later. (Pls.’ Resp. Br, at 5-6)

. At oral argument, Plaintiffs pxasented four published cases further asfablishing that the courts

_ hold that there is tine to file & medical malpraancc complmnt as long as the NOT is maﬂed within |

the statuts of 1mutahons pariod In DeCosta v Gossage, 486 Mich 116, 123; 782 NW24 734 | '
(2010), the Court stated that under amended § 5856(c), tolling of fhe statute of limitations is i
“determined by the timeliness of the NOI” and if the “NO! is timely, the period of limitations js
tolléd™ withont regard to defects in the NOL The Court fhen explained that the NOI mandates
wers fot intended, fo impose “ex&aordiﬁary measures” Tpon pl&inﬁﬂs or to.resuli in
“exceedingly exacting iﬁtarpretaﬁoné” by com“’:s but were meant to give advencs notice to

defendants and ellow sarly reschutlon of clafws, Jd.

Ifefendam:s’ position that the day of meiling an NOI isa da,y lost from the gtanits of .
limitations esserma]ly oanged plaimiffs 4o lose a day of the stamte of hnntaicmns in, every medical
malptactice case. This is the type of “excesdingly ezecting itterpretation” of the NOI mandates

that the Cowrt In DeCosta counsaled agamst Nothing in the statutory scheme expressly states

{Homaart i) . ‘ L . 1
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that the statute of limitations contimues to run on the dey the NOT is majled, and the amended §
3 356(0) affirtuatively states the Fmitations period fs tolled “at the time” the uotive 1y given,
Comtrary to DeCosta, Defendante’ position (1) requires an exoeedingly sxacting Interpretation of -

the NOT mandates and (2) compels plajnﬁffs o tako “extraordimary measures” of antioipaﬁng

how many days early a court will require an NOT o be mailed even though the statutory scheme |

does not suggest that the NOI miust be mefled befors the last day of the Jimitations period.!

At orel argument, Plaintiffs elso cited Kincaid v Cardiwell, 300 Mich App 513, 523-504
(2013), for the proposition that if an NOL is provided within two years of the acorual of a medical

tnaipractice claim, the plaintiff is entitled to a 182-day notice period. The opinion states that the

~earliest accrual date for the claim “was April 25, 2008, and that she gave her notics to sue

within two years of that date. As such, she was entitled to the full 182 days of tolling der
MCL 600.5856(c).” Id (emp_has;is added). This Is precisely the position Plaintiffs take; if cne
mails an NOT within the statute of 1hnﬁations, he s entifled to a 182 day notice perfod. A tolling
peﬁod would be worthless, and the Kincald opinien meaningless, if one enfitled to 182 days of
tolling reachsd the end of the petiod and had “zero days;’ remaining t0.file the complaint. What

value ig there in entiflement to tolling when the statute has already nmn? Kincaid is only sensibla

. i’ one who is ertifled to 182 days of tolling, by virtue of notice within the statuts of limitations,

also hes access to ot loast one day following the tolling period in which to file a complaint.

Defendants suggest that the court in Kincaid required the plaintiff to filo a complatnt within -

182 days of June 1, 2010 rather then one day after that peried. (Defs.’ Suppl, Br. at 3.)

However, the cout was working backward from the £ling date of Noveraber 30, 2010 and statod

* Plaintiffs also referenced MCL 600,2301 in DeCosta for the principle that filing a complaint

shetly befbre the end of an NOI period does not affect the “substaafial rights of the parties.”
DeCosta, 436 Mich af 124. Plaintiffy* reforerice was in résponse to atgiments in Defendants’

Reply Brief suggesting Plaintif%y led the Complaint wifidn the notics period. (Defs.’ Reply Br, ~

at 2-3, citing Burton v Macha, 303 Mich App 750 ; 846 NW2d 419 (2014).)

{Hmﬂi‘ﬁd} . - 2
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that “ifber medical malpractics claim accrued on or affer June 1, 2008, which i5 two years and

. 182 days before the date she filed her complaint, ket claim wonld be timely.” Kf?‘zcaid, 300 Mich

App at 524. The court did not address when the statute of Hmitations ﬁouid have accrued if the
pleintiff had mailea an NOT on Maﬁf 31, 2010, -Plamtiff Kinc'aidnhad maileé her notics on Apti]
5, 2019, so the court had 1o reason to decids whé?ﬁher g&n NOI sent on May 31, 2010 would hz;ilvé
| tolled the mitstions on that day and aﬁqwedr fora timﬁlyl filing on November 30), 2010. Ia;', at
520. Wkarlrhe court did say, as noted above, is that when omlé medls ¢m NOI within the two year

limitations périod, the platmiffis “entitled” to q 182-day tolling period. Sueh a vlear statement

NV 20:42:0T. LTOZ 72/ OSNAG. I A IZDTY

of extitlement is meaningless if the “entiflement” gencrates no opporiunity to fle a complaint

after fhe notice period ends,

At oral argument, Plaintffy’ alao oited Driver v Naini, 490 Mich 239, 249, 802, NW2d 311

(2011), which states that “[w]hen a claimant files an NOJ with time remaining on the applicable L
statuts of limitations, that NOT tolls the statirte of Humitations for up to 182 days with regard to
the recipients of the NOL” [, {citing MCL 600.5856(c)). The Court in Driver did not sﬁY that

the NOI must be filed a day or two days before the [imitations ends. The Court stated only that if

there i3 “tims Temaining on the applicable statate of lmdtations,” the NOT tolls the statute of
limitations. Jd. The Cowst proceeded to state in he very next sentence that this limitations time
period i pormsally two yeurs from the time the elaim acortes. Jd, Aggin, if ér;cording to Driver

a plainfiff may propecly serve an NOI with, gny time remaining in the s’tatuté,of Hmitations and

get the benefit of tolling duriﬁg the 182-day notice pericd, the o‘pinfon would be nonsensioal if
there was not o single aay follewing the 182-day petiod in Wﬁch to file a con'llpla:lnt.‘

D.efexlldants :aclmowledgc tﬁe problem crsated for 'Defe;;daﬁés bykthé Cowt’s language in
Driver guarantesing a 182-day fotice b‘eriod for NOIs sérved within the limitations period.

(’Dcfs.’ Suppl. Br. a1 3) Defen&ams only anstver is fo suggest that there was no fme remaining

psgaa B ' 3
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n tﬁe statite of lmitations on fi}e day that Plainti#fs matled their Noi. (Defs.’ Suppl. Br. at 3.)
Bowevsr, in the very first paragraph of Defendants* eriginel motion fo dismiss, Defopdants
contended that the statute of Hmitations In this case extended through December 26, 2013.
(Defs.’ MSD at 1-2,) In fact, December 26, 2013 wwas Wlthm the twa year statute of Iirﬁzitations,
50 Plainf;iﬁ‘s mailed their NOI while there was still “fime remajmmg” in the limitations period,

At oral argument, Platotiffs aleo cited Swamson v Port Huron B, osD, 290 Mich App 167, 178;

300 NW2d 10 (2010), for its affirmation of the langusge in Bush, 484 Mich &t 169, that “tho

~ period of limitations is tolled ‘et the $me notice is given,”” In fact, the court in Swomson

repeated at two polnts in the same sentence the statemont that the lmitations “i¢ tolled” at the

time of notice pursuant to MCL 600.3856(c). Swanson, 290 Mich App at 178, Thus, regardless

of Defendants ctmosrm that Swanson also desided issnes of o defeetive notice, the case supporis

Plaintiffs’ apalysis that smended § 5856(c) and the casey interpreting it call far tolling

immediately npon mailing the NOI, and not one or mote days after maillng. Tmmediate tollmg
results in Plaintiffs retaimng one day of the statute of limitations Tor use in filing the Complaint

“after the 1 82=<iay notice period, which ran through and Included June 26, 2014

Defendants cited Lancaster v Wease, unpublished op. per curiam of the Court of Appeals,

g Sept. 28, 2010 (Dkt, No. 291931), for the pmposition that the plaintiff had only one day to file
comnplatnt after the notzce period even, ‘chough she mailed en NOT a day before the hnntahﬂns

penod expired. (Defs Reply Bz at 3) Howe:ver the opinjon states that “when the notice

' pc:nod sxpired on May 28, 2008, the period of imitations resumed nmmng," and foomota twc of -

that opimon clarifies he limitations period resumed runming on May 28, 2008, Id. af: *4 and 2.

Tho court then stated that the plaintiff fled suit ane day late on May 30, 2008. Jd. &t ¥4, While -

not & pictire of glarity, the opinion gave the plaintifftwo days to file after the notics period, May

28 and 29, where she bad served au NOI the day befors the limitations petiod oxpired.

o581 '_ o ) . 4
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‘Defendants also cite Hardin v Prieskorn, unpublished 6. per curiem of the Court of

Appeals, Apt. 1, 2014 (chj. No, 311193), (Defs.” Suppl. Br. et 4.) Hardin involved a sontested
egreerment to toll the limitations period, The case did not taquire the court o decide whether the.

Bimitations period resumed o the final dey of the 182-day notics period, Februaty 1, 2012, or on

the day immediately following the 182-day period, February 2, 2012, becatse the complaint was ‘

ot filed uptil Februzey 10, 2012, well affer sithot date. The oplnion addressed whether he

tolling agreement Was bmdmg, not the manner of caloulating Hme pursuant o § 5856(0), g0 it
bears £i0 value to this case and appears as an aspersion againgt Plaintifsy’ rmmael’s firm.
| Defendants quote § 5836(c), “[tThe statute {s not tolled Tonger then , . . the number of days
remaining in the applicable notice period affer the date notice is glven” (emphasis added), énd
state that “{7]ero days remained af the time the NOT was served,” (Defs.” Reply Br. at 2.} After
the dats of the NOIL, 782 days remained  the “applicable notice period.” Defendants seom to
urge the Court o rewrite the statuts to toil for “'_thc number of days remalning in the applicable

statute of imitations affer the date notice is ghven.” This bascless rewrits would create varying

tolling periods in each cese depending upon the days lef} in the limitations petiod when the NOI

iy sentt, Plaintiffs have anulyzed fhis provision .as written, (Pls. Response Br, at 7, 10-11.)

Defendants have no meaningfil response to the fact that Jrom Deceméer 28, 2014 fo the

present, there was never a dey wﬁsn the ,sfatwe of Brmitations way not faﬂed For the yeasons

presented, Plaintiffy respectfully requastthat the Court deny Defendants motlon

ReSpe tﬂ:lly submi‘ttad,

Dated: August 25, 2014

Steven P, Jenking (P59511)
Daziel W. Rucker (F67333)
Attorneys foor Plaitiffs

Hensszzna) 3
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STATE OF MICHIGAN
IN THE CTRCUIT COURT FOR THE COUNTY OF MACOMB

JEFFREY HAKSLUOTO

und CAROL HAKSLUOTO,
- Plaintiffs, * Case No, 14-2556-NH
- Hon. Peter J, Maceroni
- _ _

-

MT. CLEMENS REGIONAL MEDICAL CENTER,
N/K/A MCLAREN MACOMB,

GENERAL RADICLOGY ASSOCIATES, P.C.,
And ELI SHAPIRO, DG,
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Defendants.

PROGE OF SERVICE .

The undersigned certifies that ot Avgust 25, 2014, she served the following:

v Plaintiff’s Supplemental Response in Opposition to Defendanty’ Motion
for Summeary Disposition Pursuant to MCR 2. 116(0)('7), (8) end (10); and
¥ Proof of Service

upor:

Jennifer Engelhardl, Esy.
GIARMARCO, MULLINS & HORTON, F.C.
 101'W. Big Beaver Read
10™ Floor Columbia Center
Troy, MI 48084

vid facsimile transmittal and by placing the smme in 8 Upited States mail receptacls in
Bloomfield Hills, Michigan, with postage fully prepaid thereon,

1 declare that this Proof of Service has been examined byme and that the cantents ave frua to tha
best of my information, knowledge and belief,

./- Shannon S?(W '
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Judges: Befors: Borrello, I, end Sawyer and Fitzgerald,

Meutral
As-of Tuly ll 2014 3: 43 PM EDT

Dewsan v,

Ehoury

" Cour! of Appenls of Michigan
March 28, 2006, Decided
No. 263020

Reporter: 2006 Mich, App. LEXIS 884; 2006 WL, 785389

CATHERINE DEWAN, Plaintiff-Appetiant, v ELIB G,
KHOURY, M.D, ORTHOPEDIC SURGERY - OF
MICHIGAN, and 8T. MARY'S MERCY HOSPITAL,
alk/a TRINITY HBALTH SYSTEM,
Dolendants-Appellees,

Notize: [¥1] THIS IS AN UNPUBLISHED CPINION.
™ ACCORDANCE WITH MICRIGAN COURT OF
"APPEALS RULES, UNPUBLISHED OPINIONS ARE
NOT PRECEDENTIALLY BINDING UNDER THE
RULES OF STARE DECISIS,

Subsequent Hislory: Appeal denled by Dewan v Khoury,
2006 Mich, LEXIS 2132 (Mlech., Oct. {3, 2006)

Priov  History: Wayne Clronit Courl. LC No!

© 04-437134-NH, .

Disi-sosi(lon: Affirmed.

Em‘e Terms ]

limitations period, expired, statute of limilations, days,
summary dispasilion, tolling, medieal malpractice action,
\tia] court, file sult, wail, (rlel counrt's declsion, lolling
period, [ling suit, thme period; last day, malproctice,
unitmely, Surgery, shorten, notice, hovo

AR

{ Opinion A — | - |

" PER CURIAM.

ThaintE appenls os of rlght from the trint court’s ovder
geanting sunumary dispositlon i favor of delendants in
this tedical malpractice case, We affirm.

On June 4 2002, plaintf ymderwent kneo surgery
pecformed by dofondant Khoury a¢ defendant St Mary's
Mercy Hospital. Complicatlons ensued, requiring further
freatment, | On June &, 2004, platnlilf served  notice of
intent (NOD) to file n medical malpracllee netion, a3
required by MCL 600.29/2d, Thereafier, plainifl was
raquired fo walt 132 “days before filing suit, uniess no
responss (o he notiee was received affer 154 duys, MCL

600.2912pi 1), Durlng the time perfod relevant o this cass,
the filing of # MOT tolled the ntatute of limitticns for 182

days. MCL 600.5856(d). * The [82-day period ended on' |
. Prlday, December 3, 2004, Tlaintiff [*2] ﬁled suil on

Monday, December 6, 2004,

Kloury and his professional corporation,” Orthopedic
Surgery of Michigan, moved for summiary dxspomhon
purswant to MCR 2.7I6(CY7], arguing thai plalndifs
corhplaint was Bareed by (s statate of Tmitations, Khoury
asseried that the statute of limitations lolling provision
extended (he [#37 time period in which plaintlil counld file
sull untll Decembar 3, 2004, Imt thal the action wiis
untimely because plaintiff did no( fTle sult ontll December
6, 2004, St Mary’s coneurred tn Khoury’s motion. The
trial court pgreed and granted the molion, ond

* subsequently denfed plalntiffs motion for reconsideration,

o review a el court’s decision on a motion Ffor

supmmary disposition dé nove, Auin Club Group Jus Co v

" Burchell, 249 Mieh, App. 468 479; 647 N.Wad 406

12004}, Absent a dispuied factual issue, (he delermination
whether n claini is barred by (he expiration of & [imitations
perlod 19 A question of AW subject o de nove mvisw.

Yarmp v Seflers, 254 Mich, App, 447, 450.‘ 637 NWad 553

(26021

Plaintiff argues thal the tral courl emred by g.ranting
summary dlsposition In favor of defendants, She asseris
thal by holdlug that her complaint, fled the next business

" The alleged-medical malprncncc acum-red an Tune 4, 2002, tfierafore, plamifT's cause of actlon accrued on that date. MC
Mieh, 214, 222: 561 N.W.2d 843 (1997). The starte of Emitations tcnt‘tmcr.licﬂ

60{) 5833u( 1Yy Jolowy v Cukivood Hes,

lpractice actian s two years. MCL 600 5‘30‘3(6) ‘Thc Limitations paclod for plaintiffs cause of netion expired an Jame 4,

2004, See MCR 1.108(3),
Z 2004 PA BT, shective April 1, 2004 rewrcle MC_L 00,5856

, The amended ver:,!on of the statute does not 4pply in tius case.
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day after expiration of the cntire 18Z-day period, wus
untimely, the trial court shorigned the MOT period o 181
. days. Plaintifl contends that the filing of the NOT before
mideight on June 4, 2004, Teft pact of the day remaining,
and thus Jefl a portion [*d7 of the state of itmitations
nnexpired, She coucludes that because a portion of the
stalute of limitations was remaining on  Monday,
December 6, 2004, her complaint, [fied on that day, was
thmety. We disagree, C

The two-year statute of limllations for plainttFs medical
. maipractice action expired on Tume 4, 2004, abseat tofiing,

MCI, 600.5805(6) MCR_1.108(3). Plaintlil served the
NOI on June 4, 2004, The |82-day tolling period began
ranning on Tunc 3, 2005, BCR L 10877 ), and sxpired on
Friday, December 3, 2004, Plainliff was required to walt
the entire 182-day period before Ming sult, See Burion 1
Reed Ciry Hosp, 471 Mich, 745, _747-748; 697 N1V 2d 424

{20051, However, beeanse the limitatons period expired .

on Junos 4, 2004, wo time rcmained to toll during the
182-day pedod. Therefors, when the 182-duy period
cnded, (he slatute of limitatlons did not resume ronaing.
Plalntill had no time remaining in which Lo Fle suit, ?

r+5] Plaialiffs assertion (hat some portion ‘of the
limitations period Temained after the NOL was served is
without merlt becquse the [82-day tolling peried did nat
begin eatil Jone 4, 2004, had passed in ils enlirety, MCR
LI08(1), Moreover, contrary lo plaintiffs assertion, the
trinl court's declsion did not sharten the NOI period to 181
days. Plalnllff chose to wall untl the last day of the
limltations perlod in order to serve the NOL The entire
182-dny period elapsed In this cuse, but pleintifPs act of
serving the NOT on the last day of the limHations pered
ensired that no tme would romajw n the limitations
period when the 182-day period explred,

Affirmed,

Js! Stephen L. Borrello
fs! David H, Sawyer

. ¢/ B. Thomms Fitzgerald

IOIf ;ﬁiqimiff Iad served the NOT on June 3, 2004, e 132-day peried woulﬂ hiyve commenced on June, 4, 2004, and explred on

Degember 2, 2004, with one doy remalning In e Hmiiions period, Under these elrenmstances, plaintifft could Tave timely

fled lier complaint on December 3, 2004,
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Lancaster v. Wease

Court of Appeals of Michigan : )
September 28, 2019, Dacided !
No. 291931

" Reportert 2010 Mich, App, LEXTS (819; 2010 WL 3767569

BRENDA LANCASTER, Plaintf-Appeliant, v GARY L, -
WEASE, MD, and GARY L. WEASE, M.D, BC..

Defendants-Appellees,

Notles: TEOS I3 AN UNFUBLISHED CEINIOH. TN~

ACCORDANCE WITH MICHIGAN COURT OF
APPEALS RULES, UNPURLISEED OPINIONS ARE
NOT PRECEDENTIALLY BINDING UNDER THE
RULES OF STARE DECISIS,

Prior History; [¥1] Genesee Clreult Court, LC o,
(08-083836-INH

Enre Term:? |

notics, [limitations petiod, malpractice, summ'ar;}
disposition, stamtz-of-limitaclons, defendants’, affirmathve
. defense, explred

Judges: Befors: TATBOT, EJ, md METER and
DOMOFRIO, 11, ! :

" [Opimon_ |
PER CUFIAM.

Plalatiff sppeals as of right from the irlal court's order
geonting defendants’ metion for summary disposition

under MCR 2.06{CK7) and dismissing pia.muﬁ's
campla.rnt We affinm,

This is & medical malpractics case arlsing from. piamtn‘f‘s
bariawic surgery perfurmed by defendant Dr, Gary L.
Wease, Dt Wease peformed ¢ “Roux-en w* zastrle bypass
procedure on plaintiff on November 29, 2005, OnMay 30,
2008, plaintiff fled the instant melprackice sait alleghig
that Dr, ‘Woase tmproperly performed the prosedure, The
rial’ court granted defendents’ moton for summary
disposttion, finding that plaintiff's camplamﬁ was barred
By (he statuts of hmitations.

Plaiutiff first confends that the telal caurt amad in finding
that her cumplatnt was not dmely fied, ‘We disagree.

This Court reviews do novo & tdal comt’s decision
regarding a motion for summary digposition, Artbur Land

"o, LLC v Otyego Counry, 249 Miich App 650, 661; 643
. NW2d 50 (2002). Summary disposition is evailable ander

MCR 2. 1T6(C)7) when a olelm Is bamed by the stahute of
limitalions, "& defendant who files & motion for

[¥2] summmary dispesitien wnder MCR 2 1I6(CY7) may
(but ls not required te) fie supportive materlal such as
affidavits, deposltlons, edmisstons, ot other docimentary
svidence.” Tumer v Merey Hespitals & Health Services of
Detrolt, 210 Mich App 343, 348y 533 NW2d 365 (1995}
ses glso Palierson v Xlalman, 447 Mich 429, 432: 526
NW2d 878 (1994). If documentation iz submitted, the
court must consider ¥, MCR 2, 1/S/GYS) "If no such
dotumentation is submitied, the court must review the

‘plalatiffs  complaint, accepling  its  wel} ~pleaded

allegarions as tre and consbruing themt in & Tight most
favorable to the plaintit” Twnern_ 210 Mich App at.348,
“IF the p[eadmgs or other documentary evidence reyeal no
gamime. jssues of material fact, the cour must decide as A
matter of law whether the claim s statetorily barred.”
Holmas v _Michlean Capftal Medical Center, 242 Mich
App 703, 708: 620 N1¥2d 319 (200Q), '

The peticd of Hmitatioas in & medical mrdpractxce otion s

tso years, MCL 600.5805(6), A medivel malpractice clabm -

pocmes at the time of the sct-or cmission that is the basis
for- the claim. MCL 600.5838q(1), Here, the allsged
malpractice occurred during plaiaHffs gastrio bypass
surgery on  [¥3] November-29, 2005, Absent tolling, the

. perdod of Bmitatons on plaintif's malpractics claim

wounkl have expired on Movember 29, .2007. M
1.108(3); MCL 600.5805(6).

Platntiff served her aotice of intent | to e 2 malprectics
¢laim on November 28, 2007, Under MCL 600.5856(c), i
the period of limitations would expire dudng the 182-day
natice period (wiich it did in the instant case), the period
of {imitations is tolied "not longer then the mumber of days
sgual to the number of days remaining in the applicable

nofics’ period after the date nonce Is glyen” Hers, the

1 "EA}_petSDn shall ot commence ak actlon alleg'mg medical malprucﬁcc ugamst 2 health professional [*¢] or health Fac[hf.y
unless the peracr hay piven the healih pmfessmnal ot heal(h faciiiy wrilien notice under fhis secfion not less lhen 183 daye before
tbe, action is commenced,” MCL 606.29195(1), A plalntif ks roquired to Wt the entirs 182-day period bafore Aling svit. Brrion

¥ Read Cify Haspital, 471 Mich 745 147651 NW2d 424 (2005),

-Jonathan I_Gr_l%iand’ .
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toiling pediod began runnlng on November 29, 2007, MCR
JJ08(]), When the notice period expired on May 28,
2008, the perod of limitadions resumed 'rinuing and
expired one day later on May 28, 2008, because only one
’ day in the Timitations period hed rematned when the noties
of intenl was filed, * Plaintiff did not file soit vat] Meay 30,
2008, Becauge plaintiff fled suilt one day affer the period
of limilations expired, the trial court did net em in
concluding that piaintif's complamt wes baed by (he
statute of limitatons,

Plalnhﬂ“ a5 358ETES that the trial conrt ered i permitting
defsndarnts to asy=rt the statats-oflimitations defense evet
 though, defendents failed to provide a sufficient. factnal
bagls supporting the defense., Review of plaintiffs
anpreserved elgm of eror iz limited o determining
whether a plain etror owsurmed that affected substantial

tights, Kerm v Blathen-Coloni, 240 Mlch App 333, 336: .

612 NTp2d 838 (2000,

An. affirmative defenss, such as a statete-of-Hm{ations
dsfense, wmst be raised I a party’s first respomsive
pleading or by motion Hled not later than this responsive
pleading; otherwviss, the defense [¥5] Is waived, Attorey
Genergl _ex ref Dept of Enviroumeninl Quality v Bulk
Patroleum Corp, 276 Mich App 654 664; 741 N1¥2d 857
(2007} MCR 2. LIIF(2) nod (FY(3]), A pacty most siats the
Pacts, constituting an  afficmative - defense, MCR
2.111(F )3 ) g} "The undedying mionale for requiding &
pacty fo provide factual support for afficnatlve defenses ls
fo prevent the adverse purty from heing taken by surprise
at trial,” Horvath v Delida, 213 Mich-App 620 630; 549

_WMQ{M

Paragraph four of defendants’ sffirmetive defenses
provided:

4, That 1f, during the course of discovery in
thiy matter, it is substentiated that any of

Peps 2 of 2

LELS 1815, *3

Plaintiff's clahns are bawed by Lhe Statnte of
Limitations applicable to said ceuss, thess
Defendanis resérve the right to briag on before
this Couzt a Moton fc:r summarcy Disposlilon
on said basls.

It is trae that defendants did not provide 3 Enctidl
hasis for the statute-of-Gmitations defense,

" However, no- afficmgtive defense will be held

insufficient whers the defense iz “syfficlent to

permit the opposite party [ fake a respousive
position.” Hanon v Barber, 98 Mich App 851, 836

208 MW24 866 (1980) (internal cltation md
quotation marks owitted). Platutiff does [*6] not
suggest  that she was  surprised by  the
statnte-of-Emitations argoment raised in defepdants’
mofion for sammary disposition, nor iy there oy
evidence to suggest that plaindff lecked snough
netice of the defense to enable her o formulate o
responsive position, Defendants have not presented
gome novel or unmnsue!l statute-of-Hmitations
argnent, Plantiff did rot require time or resouroes
over and above what she had in order to adequately
respend  fo  defendants'  argument,  Defendants’
gtatement in their affirmative-defenses docurment
wig sufficlent o pressrye, a statute-of-limitations
defense because it pub pladntiff oo notice that
defendants might assert that the complaint was
untimely filed, No plain error affecting substantial
rights -ocewrred, Accordingly, we conclude that
reversal 18 unwamanfed,

Affirmed,

s/ Michagl 7, Telbot

/s Patrick ML Meter '
s/ Pat. M, Danoftio

® e nole that May 29, 2008, was 2 Thursday, and tharefnze, 1 was possible for plalntif to fﬂc suft on that dny. Plaintiffs

compltation is one dny off when she suggests it the pedod of Hmitations resumed running on May 29, 2008,

Jomathan Kirklard
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STATE OF MICHIGAN

COURT OF APPEALS

DIANE HARDIN, UNPUBLISHED
April 1,2014
Plaintiff-Appeliant,
v No. 311193
Qaldand Circuit Court
DAVID W, PRIESKORN, D.O., and TRI- LCNo, 2012-124878-NH

COUNTY ORTHOPEDICS, P.C,,

Defendant-Appellees.

Before: METER, P.J., and JANSEN and WILDER, IJ.

PER CURIAM,

Plaintiff appeals as of right the trial court’s order granting defendants’ motion for
suymmary disposition under MCR 2.116(C)(7). We affirm.

Plaintiff brought this medical malpractice action in connection with injuries she allegedty
received as a result of total knee replacement surgery that was performed by defendant Prieskorn
on August 3, 2009, The issues properly before this Court are whether the [imitations period was
tolled by agreement of the parties and whether the doctrine of equitable estoppel applies so as to
prevent defendants from vsing the statute of limitations as a defense.’

After plaintiff provided defendants with notice of intent to file suit, the limitations pericd
was tolled for a period of 182 days, making February 1, 2012, the expiration date of the
applicable two-year limitations period. MCL 600.2912b; MCL 600.5838a; MCL 600.5856.

! Plaintiff also argues that her complaint alleged negligence in connection with her post-surgical
visits and that her complaint was timely filed with regard to these visits, Plaintiff fails to develop
this issue with adequate authority and argument; she merely cites an unpublished case and also
attempts to distinguish a case relied upon by defendants, stating that it provides “supportive
commentary” for plaintiffs position, In light of the paucity of the briefing, we decline to address
the issue. People v Kelly, 231 Mich App 627, 640-641; 588 NW2d 480 (1998) (“[a]n appellant
may not merely announce his position and leave it to this Court to discover and rationalize the
basis for his claims, nor may he give only cursory treatment with little or no citation of
supporting authority™).
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Pleintiff filed her complaint on February 10, 2012, Plaintiff alleges that sometime in January
2012 she entered into an oral agreement with James Olivetti, an employee of defendants’
malpractice insurance provider, to toll the limitations peried for two weeks.

This Court reviews de novo a trial court’s grant of swmnmary disposition under MCR
2.116(C)(7). Novak v Nationwide Mut Ins Co, 235 Mich App 675, 681-682; 599 NW2d 546
(1999). “We consider all documentary evidence submitted by the parties and accept the
plaintiff’s well-pleaded allegations, except those contradicted by documentary evidence, as true.”
Id. “Woe view the unconiradicted allegations in favor of the plaintiff and determine whether the
claim is time-batred.” Id. :

Plaintiff relies on the Sapreme Court’s decision in Pitsch v Blandford, 474 Mich 879; 704
NW2d 695 (2005), to support her position, Unlike in the present case, however, in Pitsch, id. at
879, the parties had entered into an unambiguous agreement to toll the statute of limitations. The
Supreme Court held that because such an agreement was in place, it was to be enforced as
written. /d, In the present case, there was insufficient evidence that the parties entered into a
valid and enforceable agreement at all. As noted by defendant, plaintiff alleges only that a
tepresentative of defendants” insurance company orally agreed to toll the limitations period, and
there was insufficient evidence that this person was authorized to bind defendants to such an
agreement>  As such, plaintiff’s reliance on Pitsch is misplaced, Because the existence of a
clear and unambiguous agreement to toll the statute of limitations was not apparent from the
evidence submitted, the trial court properly found that the Pitsch helding did net apply to the
alleged oral agreement between the parties in the present case, Nor did the evidence submitted
raise a factual issue for trial.

Plaintiff argues that equitable estoppel applies and barred defendants from raising the
statute of limitations as a defense. For equitable estoppel to apply, plaintiff must establish that
(1) defendants’ acts ot teptesentations induced plaintiff ta believe that the statutory limitations
pericd would not be enforced, (2) plaintiff justifiably relied on this belief, and (3) she was
prejudiced as a result of her reliance on the belief. McDonald v Farm Bureay Ins Co, 430 Mich
191, 204-205; 747 NW2d 811 (2008). :

On January 25, 2012—seven days befote the February 1, 2012, filing deadline—
plaintiff’s counsel, Steve Weiss, forwarded to Olivetti a written tolling agreement. Weiss asked
Qlivettt to review the propesed written agreement and contact him with any changes Oliveili
thought necessary, or otherwise to sign and return it. Even assuming that Weiss had previously
reached some sort of oral agreement with Oliveiti, when Olivetti still had not signed the
agreement or otherwise replied to'the request by Januwary 31, 2012, there was clearly no

? As noted by defendant, it is incumbent on the party who relies on an alleged agency (6 show
what authority the agent actually had, see Selected Investments Co v Brown, 288 Mich 383, 388;
284 NW 918 (1939), and “{a]gency may not be established by proof of declarations by the
supposed agent,” In re Union City Milk Co, 329 Mich 506, 513; 46 NW2d 361 (1951).

-
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justification to delay Lhe filing of plaintifPs complaint further and allow the February 1, 2012,
filing deadlineto pass.’

The trial court propetly found that justifiable reliance by plaintiff was absent and that the

doctrine of equitable estoppel, therefore, did not apply to prevent defendants from raising the

statute of limitations as a defense.
Affirmed.

/s/ Pairick M. Meter
/s/ Kathleen Jansen
Js/ Kurtis T. Wilder

-3 Marecver, as noted, Olivetti was merely a represertative of defendants’ insurer.
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